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| NTRODUCTI ON

In the early seventies European and North Anerican states started
a dialogue in Helsinki which becane known as the Conference on
Security and Co-operation in Europe (CSCE) or the Helsink

process. Western States considered the CSCE to be a platform for
di scussing questions related to security in Europe and the
protection of human rights and fundanental freedons. Eastern
Eur opean States saw the CSCE as a nmeans to secure post-war borders
and to discuss econom c and scientific co-operation.

Today all European States, the United States of Anerica and Canada
participate in this process. Over twenty years quite a nunber of
conferences and other neetings were held and a great many
agreenents, concluding docunents and statenments were adopted,
dealing with matters such as security in Europe, co-operation in
the fields of econony, science, technology and environnment, and
the pronotion of human rights. In the early nineties, in response
to the fundanental changes in Europe, the CSCE was given a new
inmpetus and its operational franmework was broadened. In 1991 CSCE
of fices were established in Prague, Vienna and Warsaw with the aim
of strengthening and nonitoring conpliance with CSCE conmmtnents,
especially in the area of human rights. In 1992 the decision was
taken to nom nate a General Secretary and in the sane year a H gh
Commi ssioner on Mnorities was appointed. The CSCE Parlianentary
Assenbly was also established and nmet for the first time in
Budapest in July 1992.

Al'though it is a well-known fact that the co-operation between the
participating States in the field of human rights was one of the
maj or issues in the CSCE process, it is |less known to what extent
this co-operation includes the protection of the rights of m grant
wor kers, refugees and mnorities. Equally, these groups are often
unawar e of the possible protection the CSCE can offer them

This Briefing Paper will give an introduction to the CSCE and its
role in protecting the rights of these groups. The first chapter
is a general introduction to the Helsinki process. It gives
insight into the origin, working principles and supervisory
nmechanisnms of the CSCE. In the second chapter the relevant and
nost inportant paragraphs of the Helsinki Agreenments for this
Briefing Paper are presented. In the third chapter sone
conclusions are drawn as to the significance of the CSCE process
as a forum for intergovernnental co-operation alongside other
i nternational organizations and institutions.

This Briefing Paper may also be of use to all those who wll
participate in the CSCE Human D nension Semnar on Magration
i ncludi ng Refugees and Di splaced Persons which will take place in
Warsaw from 20-23 April 1993.

Brussel s March 1993



CHAPTER | The Hel sinki Process

In Hel sinki in 1975, after years of negotiations, the Final Act of
the Conference on Security and Co-operation in Europe was signed
by the H gh Representatives of 35 European and North American
States. The Act introduced not only principles and neasures
regulating international relations in Europe (para 1), but also
set the agenda and working nethods for the so-called followup or
review neetings. A process of continuous dialogue was set in
notion and has led to two neetings of the Heads of State or
government (Paris 1990 and Hel sinki 1992), four review neetings
and nunmerous neetings of mnisters, senior officials and experts
(para 2). WUsually these neetings ended with the adoption of
concl udi ng documents, of which the substantive ones are referred
to as the Helsinki Agreenents. They are political and not |ega
docunents (para 3).

The CSCE played its unique and invaluable role as a platform for
political dialogue between states during the Cold War era. It has
always been seen as a process because of its very [light
institutional structure. The CSCE was not intended to replace or
duplicate but to be conplenentary to the work of other
international organizations such as the United Nations and its
speci al i zed agenci es (e.q. UNESCO, I nt ernati onal Labour
Organi zation or the Economic Commssion for Europe), regional
bodi es such as the Council of Europe and the European Conmunity,
or mlitary alliances and organizations. Wether and to what

extent this wll change, given the fact that sonme pernmanent
political organs have been put in place, renmains to be seen (para
4)

Over the years churches and N3> have been very active in
nmonitoring the CSCE process. They have acquired a certain status
whi ch enables them to present their concerns and to nake specific
proposal s at many CSCE neetings (para 5).

1. The Baskets

The Final Act identified areas of conmon concern and grouped them
in so-call ed baskets.

First Basket: Security in Europe

This basket consists of tw parts. The first part is the
Decl aration on Principles Quiding Relations between Participating
States. It contains the follow ng ten fundanental principles:

- Sovereign equality, respect for the rights inherent in
soverei gnty

- Refraining fromthe threat or use of force

- Inviolability of frontiers

- Territorial integrity of States

- Peaceful settlenent of disputes

- Non-intervention in internal affairs



- Respect for human rights and fundanental freedons, including the
freedom of thought, conscience, religion or belief

- Equal rights and sel f-determ nation of peoples

- Co-operation anong States

- Fulfilment in good faith of obligations under international |aw

For the subject of this Briefing Paper the principle on human
rights is of inportance. It reconfirnms the determnation of the
participating States to respect human rights and fundanental
freedons for all without distinction as to race, sex, |anguage or
religion. This applies also to persons belonging to nationa
mnorities. Fur t her nor e, participating States wll act in
conformty with the purposes and principles of the Charter of the
United Nations, the Universal Declaration of Human R ghts and the
two Covenants on Human Ri ghts.

The second part of the first basket is the Docunent on Confidence-
bui |l di ng Measures and Certain Aspects of Security and D sarnanent.

Second Basket: Co-operation in the fields of econony, science,
technol ogy and envir onnent

This basket deals with industrial co-operation and projects of
common interest; conmercial exchanges and trade; science and
technol ogy; environment and co-operation in areas such as
transport, tourism mgrant |abour and training of personnel.

A sub-paragraph is devoted to the econom c and social aspects of
m grant |abour. Due account is taken of the activities in this

area  of the conpetent i nternational or gani zati ons, nor e
particularly the International Labour Organization. Participating
States will, anong other things, ensure equality of rights between

mgrant workers and nationals wth regard to conditions of
enpl oyment, work and social security. Efforts are to be nmade to
provi de satisfactory housing and education in their own |anguage
for children of mgrant workers.

States are al so asked to encourage the efforts of the countries of
origin to increase the possibilities of enploynment for their
nationals in their own countries.

Third Basket: |1l Co-operation in humanitarian and other fields

Thi s basket contains four areas: human contacts, information, co-
operation and exchanges in the field of culture and co-operation
and exchanges in the field of education.

The paragraph on human contacts is relevant for this Briefing
Paper and contains provisions on famly reunification, trave
docunents, exit and entry permts and related natters.

As fromthe |ate eighties one speaks of the Human Di nension of the
CSCE, enconpassing all conmtnments of the participating States
regarding the pronotion and respect of human rights and
fundanent al freedons.



Fol l ow-up to the Conference

The Final Act contains a final paragraph on procedural matters.
The participating States declare their resolve to continue their
multilateral process initiated by the Conference and up to now
four followup (or review neetings as they are called nowadays)
and quite a nunber of experts neetings have taken place. At the
review neetings t he partici pating States revi ened t he
i mpl ementation of the Final Act and adopted new agreenents. The
Concl udi ng Docunents of these neetings maintained, to a great
extent and except in the case of the Belgrade Meting, the sane
pattern as in the Final Act and dealt with the sane issues.

At the experts neetings specific issues of comon concern to all
participating States were discussed (for exanple: mnorities,
human rights, «cultural heritage, economic and scientific co-
oper?tion, envi ronment, confidence and security buil di ng neasures,
etc.).

To conclude this paragraph it is inportant to note that the three
baskets are firmy linked with each other. Political and security
i ssues are interconnected with econom c co-operation and with the
protection of human rights. The CSCE has a conprehensive concept
of security, which includes human rights, political, mlitary,
econom ¢ and environnmental conponents.

2. The Meeti ngs

CSCE neetings are attended by high-ranking diplomats and senior
officials of, in principle, all participating States. They also
prepare the two neetings of the Heads of State or governnent and
of mnisters. The review neetings are spread over nore than one
year, except in the case of the Helsinki Il neeting.

The official |anguages of the CSCE are English, French, German,
Spanish, Italian and Russian, in which all the Concluding
Docunents are avail abl e.

Only the nost relevant neetings for the subject of this Briefing
Paper are nentioned in this paragraph. Also indicated is whether a
docunent has been adopt ed.

Hel si nki 1973-1975 The Conference on Security and
Co- operation; adoption and signing of the Final Act.

Bel gr ade 1977-1978 Bel gr ade Revi ew Meet i ng;
adopti on of Concl udi ng Docunent .

Madri d 1980- 1983 Madri d Revi ew Meet i ng;
adopti on of Concl udi ng Docunent .

atawa 1985 Experts Meet i ng on Human
Ri ghts and Fundanental Freedons.

Vi enna 1986- 1989 Vi enna Revi ew Meet i ng;
adopti on of Concl udi ng Docunent .

Pari s 1989 Fi rst Meet i ng of t he
Conf erence on the Human Di nmensi on of the CSCE

Copenhagen 1990 Second Meet i ng of t he

Conference on the Human Dinension of the CSCE, adoption of
Concl udi ng Docunent .



Pari s 1990 Meeting of Heads of State or
governnent; adoption and signing of the Charter for a new

Eur ope.

Ceneva 1991 Meeting of Experts on National
Mnorities. Report of neeting.

Moscow 1991 Third Meet i ng of t he

Conference on the Human Dinension of the CSCE, adoption of

Concl udi ng Docunent.

Hel si nki 1992 Hel sinki Review Meting and

Meeting of Heads of State or Covernnent; adoption of the

docunent The Chal | enges of Change

Prague 1992 Second Meeting of the Council

of Mnisters; adoption of Prague Docunment on Further

Devel opnent of CSCE Institutions and Structures.

St ockhol m 1992 Third Meeting of the Council

of Mnisters; adoption of the docunent Shaping a New
Europe - the role of the CSCE

3. The status of the docunents

The CSCE is a unique and fairly dynam c political process. Unlike
institutions such as the United Nations, the Council of Europe and
the European Comunities, the CSCE is not based on a Charter or
Treaty signed and ratified by States. This was a clear choice nade
by the participating States. Consequently all docunents adopted
thus far within the framework of the CSCE are political docunents.
It nmeans that they are not Ilegally binding or governed by
international |aw

This is not to say that the Helsinki Agreements do not have
binding force at all. In the first place they do refer to and
partly incorporate international conventions, such as the UN
Covenants on Human Rights and Refugees, and |LO Conventions. By
doing so these Conventions are being reinforced. In addition, the
principles guiding the relations anobng participating States
contain provisions which are binding as principles of
international |aw. In the second place the Agreements have political authority and are
politically binding upon the participating States. In the third place the Agreements are often
considered as having "legally" binding force and are invoked by participating States and NGOs. In
the fourth place the Agreements, although not part of the body of international law, could serve as
norm-setting for national legislation. In many CSCE Documents participating States are called upon
to initiate or adapt national legislation according to the Agreements.

The deliberations within the CSCE process may lead to the drafting of conventions. At the meeting
of the Council of Ministers in Stockholm (1992) a text for a Convention on Conciliation and

Arbitration was adopted.

4. Decision making, structures and supervisory mechanisms

! See Arie Bloed in his introduction to From Helsinki to Vienna. Basic Documents of the Helsinki
Process (Utrecht, 1990).



Decision making procedures

Within the CSCE decisions are taken by consensus reflecting the principle of equality of all
participating States. No decision can be taken without the consent of all the participating States. This
principle was, however, formulated in negative terms: consensus means the absence of any objection
expressed by a representative of a participating State and submitted by him as constituting an
obstacle to the taking of a decision. Nevertheless, the consensus rule can easily lead to deadlock
situations and prevent an active role the CSCE may wish to play in certain situations. That is why a
few exceptions to the rule were designed. One is the Moscow Mechanism allowing ten participating
States to act in a case of violation of human rights (see below).

At a ministers’ meeting (in 1992) the so-called consensus-minus-one rule was adopted. By this
decision the CSCE is entitled to adopt political measures against and without the consent of a State
in which massive and gross violations of human rights occur.

Structure

For long the CSCE had a very light institutional structure. There was not a permanent secretariat
established in one city and the conferences and experts meetings were prepared by the hosting
countries. This situation changed considerably by decisions taken at the Paris Summit (1990), the
Prague and Stockholm Council Meetings (1992) and the Helsinki Summit (1992). Political organs
were installed, offices in three European cities opened and posts of high-ranking officials
established. Nevertheless, the participating States are aware that the CSCE should retain its
flexibility and openness and the creation of a bureaucracy must be avoided. The relationship
between the various organs and offices in terms of mandate and competence still remains unclear”.

Political organs

The Heads of State or Government will meet on the occasion of the review meetings which will take
place every two years.

The Council of Ministers meets at least once per year and provides the central forum for political
consultations within the CSCE process. It will consider relevant issues and take appropriate
decisions. The country which hosts the meeting of the Council acts as Chairman-in-Office of the
CSCE.

The Committee of Senior Officials (CSO) will meet at least four times a year to prepare the meetings
of the Council and carry out its decisions. The Committee will review current issues and may take
appropriate decisions and present recommendations to the Council.

The Parliamentary Assembly will meet once a year and involves members of national parliaments of
the participating States.

’ See Arie Bloed, Institutional aspects of the 'new CSCE. In:
Arie Bloed and WIlco de Jonge, Legal aspects of a new European
infrastructure (Urecht, 1992).



Offices

In order to provide administrative support to the CSCE consultations a Secretariat has been
established in Prague.

A Conflict Prevention Centre (CPC) has been established in Vienna which should assist the Council
in reducing the risks of conflicts in Europe.

In Warsaw a third office has been established, the Office for Democratic Institutions and Human
Rights (ODIHR). This office should assist participating States to create and develop further
democratic institutions and the implementation of CSCE commitments in the field of human rights.

Senior Staff
General Secretary

The Stockholm Council Meeting established the post of Secretary General who will act as the
representative of the Chairman-in-Office and will support him/her in all activities aimed at fulfilling
the goals of the CSCE. His/her tasks will also include the management of the CSCE structures and
operations, to assist in preparing CSCE meetings and ensure the implementation of the decisions of
the CSCE. He/she will also oversee the work of the CSCE Secretariat, the CPC Secretariat and the
ODIHR. Furthermore the General Secretary will assist the Chairman-in Office in publicizing CSCE
policy and practice internationally, including maintaining contacts with international organizations.

High Commissioner on National Minorities (HCNM)

The High Commissioner will provide early warning and, as appropriate, early action, with regard to
tensions involving national minorities. The High Commissioner may collect information on the
situation of minorities from any source (including NGOs), inform the appropriate CSCE bodies and
start consultations with the parties concerned, with a view to reaching solutions.

Supervisory mechanisms

Given the character of the CSCE there exists no well-developed supervisory structure, as is the case
under UN and Council of Europe Conventions. There are however two mechanisms aiming at
observing the implementation of the agreements, the so-called Vienna and Moscow mechanisms.

At the Vienna Review Meeting (1989) the participating States decided:

a. to exchange information and respond to requests for information and to representations made to
them by other participating States on questions relating to the human dimension of the CSCE.
The Moscow Meeting on the Human Dimension (1990) amended this decision to the effect that
participating States will provide in the shortest possible time, but not later than ten days, a
written response to requests for information and to representations made to them in writing

by other participating States.

b. to hold bilateral meetings with other participating States that so request, in order to examine
questions relating to the human dimension of the CSCE, including situations and specific cases,



with a view to resolving them.
Again the Moscow Meeting made an amendment by deciding that such meetings will take place as
soon as possible, and as a rule within one week of the date of request.

c. that any participating State which deems it necessary may bring situations and cases in the
human dimension of the CSCE, including those which have been raised at the bilateral meetings
described under b., to the attention of other participating States.

d. that any participating State which deems it necessary may provide information on the exchanges
of information and the responses to its requests for information and to representations (under a.)
and on the results of the bilateral meetings (under b.), including information concerning
situations and specific cases, at the meetings of the Conference on the Human Dimension as well
as at the main CSCE Follow-up Meetings.

At the Moscow Meeting on the Human Dimension additional measures were adopted making it
possible to invite or send missions to participating States.

a. A participating State may invite the assistance of a CSCE mission to address or contribute to the
resolution of questions in its territory relating to the human dimension of the CSCE. Such a
mission may gather the information necessary for carrying out its tasks and, as appropriate, use
its good offices and mediation services to promote dialogue and co-operation among interested
parties.

b. One or more participating States may request that the CSCE inquire of another participating
State whether it would agree to invite a mission of experts to address a particular, clearly defined
question on its territory relating to the human dimension of the CSCE. The other participating
State may agree or disagree. In the latter case the requesting State may, with the support of at
least five other participating States, initiate the establishment of a mission of up to three
rapporteurs. They will establish the facts, report on them and may give advice on possible
solutions to the question raised. The report will be submitted to the States involved and, if so
decided, to all participating States.

c. If a participating State considers that a particularly serious threat to the fulfilment of the
provisions of the CSCE human dimension has arisen in another participating State, it may, with
the support of at least nine other participating States, engage the procedure as under b.

d. In considering whether to invoke the procedures as described under b. and c. regarding the case
of an individual, participating States should pay due regard to whether that individual's case is
already sub judice in an international judicial procedure.

5. The role of NGOs

The role of NGOs in the Helsinki process has always been very important and recognized as such by
the participating States (notably after 1989). For example, the Paris Charter for A New Europe
"recalled the major role that NGOs and other groups and individuals have played in the
achievements of the objectives of the CSCE and will further facilitate their activities for the
implementation of the CSCE commitments by the participating States. These organizations, groups



and individuals must be involved in the activities and new structures of the CSCE in order to fulfil
their important task".

In the Document of the Moscow Meeting on the Human Dimension (1991) the role and place of
NGOs was further elaborated. Their activities in observing compliance with CSCE commitments in
the field of human rights were welcomed. During the future work of the CSCE on the human
dimension, NGOs will be offered the opportunity to distribute written contributions on human rights
issues to all delegations. The CSCE's Secretariat, on the other hand, would respond favourably to
requests by NGOs for non-restricted documents. At the Helsinki Review Meeting (1992) additional
decisions were taken. NGOs will be informed and briefed on the political consultation process and
are encouraged to present written presentations to CSCE meetings and institutions. All plenary
sessions of Review Meetings, ODIHR seminars, workshops and experts' meetings will be open to
NGOs. Informal discussions are encouraged between representatives of participating States and
NGOs. Directors of CSCE institutions and executive secretaries of CSCE meetings are instructed to
designate a NGO liaison person’.

Churches in Europe and North America have always been very supportive to the CSCE process. The
CSCE was seen as an instrument to bring and keep peace in Europe and to protect human rights and
fundamental freedoms. Already in the early seventies information programmes were sponsored on
matters under discussion in the CSCE. In a later stage the Review Meetings and Human Rights
Conferences were monitored. A joint programme of North American and European churches was set
up which presented the churches' concerns and proposals for action to the representatives of the
participating States”.

In many countries so-called Helsinki Committees were founded. The first committee was founded in
Moscow by Sacharov and Amalrik. At present there are 22 Helsinki Committees united in a
federation (see Appendix). They promote public awareness of the Helsinki process, monitor and
contribute to CSCE meetings.

Chapter II The texts

In this chapter a selection of the texts of the Helsinki Agreements is presented concerning migration,
refugees, national minorities and racial discrimination.

1. Migration

Migrant workers and migration have been on the agenda of the CSCE from the beginning.
Provisions regarding migrant workers can usually be found in the second basket under Co-operation
in other areas. The Final Act has been most explicit and other Concluding Documents have added
hardly anything of substance. Over the years there is a shift in orientation from migrant labour as a

3

For interesting coments on this inproved but still limted
role of NGOs, see Amesty International, Human Rights in the new
Europe: the CSCE in search of a role (London, May 1992).

See The Churches and the CSCE Process. An information pack
prepared for the Helsinki 1992 neeting by the Joint Progranmme
Conmi ttee of the Churches Human R ghts Programme (Ceneva, 1992).



temporary phenomenon to the settlement of migrant workers, including the right to family
reunification.

Questions related to migration, human contacts, or movement of people, can be found in the first
chapter of the third basket in every Concluding Document of Review Meetings (except of the
Review Meeting in Belgrade). They are centered around family reunification, visa policies and free
movement. The latter is enshrined as a fundamental right in the Paris Charter for a New Europe
(1990).

Migrant workers
The Helsinki Final Act (1975)
The participating States,

Considering that the movements of migrant workers in Europe have reached substantial proportions,
and that they constitute an important economic, social and human factor for host countries as well as
for countries of origin,

Recognizing that workers' migrations have also given rise to a number of economic, social, human
and other problems in both the receiving countries and the countries of origin,

Taking due account of the activities of the competent international organizations, more particularly
the International Labour Organisation, in this area,

are of the opinion that the problems arising bilaterally from the migration of workers in Europe as
well as between the participating States should be dealt with by the parties directly concerned, in
order to resolve these problems in their mutual interest, in the light of the concern of each State
involved to take due account of the requirements resulting from its socio-economic situation, having
regard to the obligation of each State to comply with the bilateral and multilateral agreements to
which it is party, and with the following aims in view:

to encourage the efforts of the countries of origin directed towards increasing the possibilities of
employment for their nationals in their own territories, in particular by developing economic co-
operation appropriate for this purpose and suitable for the host countries and the countries of origin
concerned;

to ensure, through collaboration between the host country and the country of origin, the conditions
under which the orderly movement of workers might take place, while at the same time protecting
their personal and social welfare and, if appropriate, to organize the recruitment of migrant workers
and the provision of elementary language and vocational training;

to ensure equality of rights between migrant workers and nationals of the host countries with regard
to conditions of employment and work and to social security, and to endeavour to ensure that

migrant workers may enjoy satisfactory living conditions, especially housing conditions;

to endeavour to ensure, as far as possible, that migrant workers may enjoy the same opportunities as



nationals of the host countries of finding other suitable employment in the event of unemployment;

to regard with favour the provision of vocational training to migrant workers and, as far as possible,
free instruction in the language of the host country, in the framework of their employment;

to confirm the right of migrant workers to receive, as far as possible, regular information in their
own language, covering both their country of origin and the host country;

to ensure that the children of migrant workers established in the host country have access to the
education usually given there, under the same conditions as the children of that country and,
furthermore, to permit them to receive supplementary education in their own language, national
culture, history and geography;

to bear in mind that migrant workers, particularly those who have acquired qualifications, can by
returning to their countries after a certain period of time help to remedy any deficiency of skilled
labour in their country of origin;

to facilitate, as far as possible, the reuniting of migrant workers with their families;

to regard with favour the efforts of the countries of origin to attract the savings of migrant workers,
with a view to increasing, within the framework of their economic development, appropriate
opportunities for employment, thereby facilitating the reintegration of those workers on their return
home.

Helsinki Document: The Challenges of Change (1992)
The participating States

Restate that human rights and fundamental freedoms are universal, that they are also enjoyed by
migrant workers wherever they live and stress the importance of implementing all CSCE
commitments on migrant workers and their families lawfully residing in the participating States;

Will encourage the creation of conditions to foster greater harmony in relations between migrant
workers and the rest of the society of the participating State in which they lawfully reside. To this
end, they will seek to offer, inter alia, measures to facilitate the familiarization of migrant workers
and their families with the languages and social life of the respective participating State in which
they lawfully reside so as to enable them to participate in the life of the society of the host country;

Will, in accordance with their domestic policies, laws and international obligations, seek, as
appropriate, to create the conditions for promoting equality of opportunity in respect of working
conditions, education, social security and health services, housing, access to trade unions as well as
cultural rights for lawfully residing and working migrant workers.

Movement of people



Madrid Concluding Document (1983)

The participating States will favourably deal with applications relating to contacts and regular
meetings on the basis of family ties, reunification of families and marriage between citizens of
different States and will decide upon them in the same spirit.

They will decide upon these applications in emergency cases for family meetings as expeditiously as
possible, for family reunification and for marriage between citizens of different States in normal
practice within six months and for other family meetings within gradually decreasing time limits.

They confirm that the presentation or renewal of applications in these cases will not modify the
rights and obligations of the applicants or of members of their families concerning inter alia
employment, housing, residence status, family support, access to social, economic or educational
benefits, as well as any other rights and obligations flowing from the laws and regulations of the
respective participating State.

The participating States will provide the necessary information on the procedures to be followed by
the applicants in these cases and on the regulations to be observed, as well as, upon the applicant's
request, provide the relevant forms.

They will, where necessary, gradually reduce fees charged in connection with these applications,
including those for visas and passports, in order to bring them to a moderate level in relation to the
average monthly income in the respective participating States.

Applicants will be informed as expeditiously as possible of the decision that has been reached. In
case of refusal applicants will also be informed of their right to renew applications after reasonably
short intervals.

Copenhagen Meeting of the Conference on the Human Dimension (1990)
The participating States reaffirm that

they will respect the right of everyone to leave any country, including his own, and to return to his
country, consistent with a State's international obligations and CSCE commitments. Restrictions on
this right will have the character of very rare exceptions, will be considered necessary only if they
respond to a specific public need, pursue a legitimate aim and are proportionate to that aim, and will
not be abused or applied in an arbitrary manner.

They also will

strive to implement the procedures for entry into their territories, including the issuing of visas and
passport and customs control, in good faith and without unjustified delay. Where necessary, they
will shorten the waiting time or visa decisions, as well as simplify practices and reduce
administrative requirements for visa applications;

ensure, in dealing with visa applications, that these are processed as expeditiously as possible in
order, inter alia, to take due account of important family, personal or professional considerations,



especially in cases of an urgent, humanitarian nature;

endeavour, where necessary, to reduce fees charged in connection with visa applications to the
lowest possible level.

2. Refugees

The CSCE's commitment to refugees, refugee protection and asylum is remarkably modest
compared with its commitment to migration. A provision on refugees appeared for the first time in
the Vienna Concluding Document where refugees are allowed, if they so desire, to return in safety to
their homes. Participating States also undertook to ensure that no one will be subject to exile. In
1992 the question of refugee and asylum could not be ignored any longer.

Helsinki Document: The Challenges of Change (1992)
The participating States

recognize that the refugee problems resulting from (...) conflicts require the co-operation of all of us.

We express our support for and solidarity with those countries which bear the brunt of the refugee
problems resulting from these conflicts. In this context we recognize the need for co-operation and
concerted action;

express their concern over the problem of refugees and displaced persons;

emphasize the importance of preventing situations that may result in mass flows of refugees and
displaced persons and stress the need to identify and address the root causes of displacement and
involuntary migration;

recognize the need for international co-operation in dealing with mass flows of refugees and
displaced persons;

recognize that displacement is often a result of violations of CSCE commitments, including those
relating to the Human Dimension;

reaffirm the importance of existing international standards and instruments related to the protection
of assistance to refugees and will consider acceding to the Convention relating to the Status of
Refugees and the Protocol, if they have not already done so;

recognize the importance of the United Nations High Commissioner for Refugees and the
International Committee of the Red Cross, as well as of non-governmental organizations involved in
relief work, for the protection of and assistance to refugees and displaced persons;

welcome and support unilateral, bilateral and multilateral efforts to ensure protection of and
assistance to refugees and displaced persons with the aim of finding durable solutions;



3. National minorities

CSCE standards for the protection of national minorities were gradually developed. The Helsinki
Final Act did not give the matter much attention. In the Madrid and Vienna Concluding Documents
States were called upon to take all necessary legislative, administrative, judicial and other measures
to ensure the protection of human rights of persons belonging to national minorities and religious
communities. At the Copenhagen (1990) Meeting the most substantial provisions were adopted. The
Geneva Meeting of Experts (1991) endorsed the Copenhagen Concluding Document. The term
national minority seems to exclude the ethnic minorities present in Western Europe as a result of
post-war migration.

Copenhagen Meeting of the Conference on the Human Dimension (1990)

The participating States recognize that the questions relating to national minorities can only be
satisfactorily resolved in a democratic political framework based on the rule of law, with a
functioning independent judiciary. This framework guarantees full respect for human rights and
fundamental freedoms, equal rights and status for all citizens, the free expression of all their
legitimate interests and aspirations, political pluralism, social intolerance and the implementation of
legal rules that place effective restraints on the abuse of governmental power.

They also recognize the important role of non-governmental organizations, including political
parties, trade unions, human rights organizations and religious groups, in the promotion of tolerance,
cultural diversity and the resolution of questions relating to national minorities.

They further reaffirm that respect for the rights of persons belonging to national minorities as part of
universally recognized human rights is an essential factor for peace, justice, stability and democracy
in the participating States.

Persons belonging to national minorities have the right to exercise fully and effectively their human
rights and fundamental freedoms without any discrimination and in full equality before the law.

The participating States will adopt, where necessary, special measures for the purpose of ensuring to
persons belonging to national minorities full equality with the other citizens in the exercise and
enjoyment of human rights and fundamental freedoms.

To belong to a national minority is a matter of a person's individual choice and no disadvantage may
arise from the exercise of such choice.

Persons belonging to national minorities have the right freely to express, preserve and develop their
ethnic, cultural, linguistic or religious identity and to maintain and develop their culture in all its
aspects, free of any attempts at assimilation against their will. In particular, they have the right

to use freely their mother tongue in private as well as in public;
to establish and maintain their own educational, cultural and religious institutions, organizations or

associations, which can seek voluntary financial and other contributions as well as public assistance,
in conformity with national legislation;



to profess and practise their religion, including the acquisition, possession and use of religious
materials, and to conduct religious educational activities in their mother tongue;

to establish and maintain unimpeded contacts among themselves within their country as well as
contacts across frontiers with citizens of other States with whom they share a common ethnic or
national origin, cultural heritage or religious beliefs;

to disseminate, have access to exchange information in their mother tongue;

to establish and maintain organizations or associations within their country and to participate in
international non-governmental organizations.

Persons belonging to national minorities can exercise and enjoy their rights individually as well as in
community with other members of their group. No disadvantage may arise for a person belonging to
a national minority on account of the exercise or non-exercise of any such rights.

The participating States will protect the ethnic, cultural, linguistic and religious identity of national
minorities on their territory and create conditions for the promotion of that identity. They will take
the necessary measures to that effect after due consultations, including contacts with organizations
or associations of such minorities, in accordance with the decision-making procedures of each State.

Any such measures will be in conformity with the principles of equality and non-discrimination with
respect to the other citizens of the participating State concerned.

The participating States will endeavour to ensure that persons belonging to national minorities,
notwithstanding the need to learn the official language or languages of the State concerned, have
adequate opportunities for instruction of their mother tongue or in their tongue, as well as, wherever
possible and necessary, for its use before public authorities, in conformity with applicable national
legislation.

In the context of the teaching of history and culture in educational establishments, they will also take
account of the history and culture of national minorities.

The participating States will respect the right of persons belonging to national minorities to effective
participation in public affairs, including participation in the affairs relating to protection and
promotion of the identity of such minorities.

The participating States note the efforts undertaken to protect and create conditions for the
promotion of the ethnic, cultural, linguistic and religious identity of certain national minorities by
establishing, as one of the possible means to achieve these aims, appropriate local or autonomous
administrations corresponding to the specific historical and territorial circumstances of such
minorities and in accordance with the policies of the State concerned.

4. Racial discrimination

In the CSCE process references are made to the need to take measures against discrimination on the



basis of race, colour, sex, language, religion, political and other opinion, national and social origin,
property, birth or other status (Vienna Concluding Document). Sometimes these references are made
in general terms and on other occasions in relation to national minorities, religious communities and
migrant workers.

Copenhagen Meeting of the Conference on the Human Dimension (1990)

The participating States clearly and unequivocally condemn totalitarianism, racial and ethnic hatred,
anti-Semitism, xenophobia and discrimination against anyone as well as persecution on religious and
ideological grounds. In this context, they also recognize the particular problems of Roma (gypsies).
They declare their firm intention to intensify the efforts to combat these phenomena in all their forms
and therefore will

take effective measures, including the adoption, in conformity with their constitutional systems and
their international obligations, of such laws as may be necessary, to provide protection against any
acts that constitute incitement to violence against persons or groups based on national, racial, ethnic
or religious discrimination, hostility or hatred, including anti-Semitism;

commit themselves to take appropriate and proportionate measures to protect persons or groups
who may be subject to threats or acts of discrimination, hostility or violence as a result of their
racial, ethnic, cultural, linguistic or religious identity, and to protect their property;

take effective measures, in conformity with their constitutional systems, at the national, regional and
local levels to promote understanding and tolerance, particularly in the fields of education, culture
and information;

endeavour to ensure that the objectives of education include special attention to the problem of racial
prejudice and hatred and to the development of respect for different civilizations and cultures;

recognize the right of the individual to effective remedies and endeavour to recognize, in conformity
with national legislation, the right of interested persons and groups to initiate and support complaints
against acts of discrimination, including racist and xenophobic attacks;

consider adhering, if they have not yet done so, to the international instruments which address the
problem of discrimination and ensure full compliance with the obligations therein, including those

relating to the submission of periodic reports;

consider, also, accepting those international mechanisms which allow States and individuals to bring
communications relating to discrimination before international bodies.

Helsinki Document: The Challenges of Change (1992)
The participating States
Express their concern over recent and flagrant manifestations of intolerance, discrimination,

aggressive nationalism, xenophobia, anti-Semitism and racism and stress the vital role of tolerance,
understanding and co-operation in the achievement and preservation of stable democratic societies;



Will consider adhering to the International Convention on the Elimination of All Forms of Racial
Discrimination, if they have not already done so;

Will consider taking appropriate measures within their constitutional framework and in conformity
with their international obligations to assure to everyone on their territory protection against
discrimination on racial, ethnic and religious grounds, as well as to protect all individuals, including
foreigners, against acts of violence, including on any of these grounds. Moreover, they will make
full use of their domestic legal processes, including enforcement of existing laws in this regard,;

Will consider developing programmes to create the conditions for promoting non-discrimination and
cross-cultural understanding which will focus on human rights education, grass-roots action, cross-
cultural training and research;

Reaffirm, in this context, the need to develop appropriate programmes addressing problems of their
respective nationals belonging to Roma and other groups traditionally identified as Gypsies and to
create conditions for them to have equal opportunities to participate fully in the life of society, and
will consider how to co-operate to this end.

Chapter III Some concluding remarks

This is certainly not the place to give an overall judgment on the relevance and importance of the
work done by the CSCE to protect human rights and fundamental freedoms. In this field the CSCE
played its own unique and invaluable role which, in practical terms, had a far bigger impact in
Eastern Europe than in Western Europe. Neither is it appropriate to make general comments about
the need or desirability to further develop the CSCE into an international organization alongside the
Council of Europe.

The end of the East-West divide has confronted Europe with great challenges and new problems to
which there are no ready answers. Here one can consider the position of national minorities and new
migratory movements. More than ever, co-operation between governments and with NGOs is
necessary.

In this last chapter a few concluding remarks will be made on the institutional aspects of the CSCE
and its human rights programme but only in relation to migration, refugees and minorities.

1. Towards a new institution?

Matters related to migratory movements, refugees and minorities rank high on the agenda of a great
many international institutions. One can think of various specialized agencies of the United Nations
(ILO, UNHCR, UN Population Fund), the Organization for Economic Co-operation and
Development (OECD), the Council of Europe and the European Community. Numerous meetings
are being held, in both open and closed sessions. Here one can think of those of the Informal
Consultations (between West European States, the US, Canada and Australia), the Vienna Group
(involving Member States of the Council of Europe), the Berlin Group (convened by some Member



States of the Council of Europe) and the many groups operating within the European Community”.

The proliferation of international fora and groups makes it difficult for NGOs to monitor the policy
making process. Moreover, it could mean that governments take a more liberal stance at certain fora
and adopt legally less binding instruments (for example the CSCE) and at the same adopt more
stringent measures prepared by other fora which have a greater political and legal impact (for
example the European Community).

The question whether the CSCE should turn itself into an international organization raises the
question of its relationship with other and in most cases older international organizations and
institutions’. The Helsinki Document (1992) dealt with this question extensively. The CSCE is seen
as a regional arrangement of the United Nations and has strong links with that body at the level of
the General Secretariat and specialised agencies (among them the UNESCO and the Economic
Commission for Europe).

The importance is stressed of such bodies as the NATO, the newly formed North Atlantic Co-
operation Council, the European Community, the European Bank for Reconstruction and
Development and the Council of Europe.

At the Prague Council Meeting (1992) it was agreed that monitoring and promoting progress in the
Human Dimension remains a key faction of the CSCE. It was also stated that in order to avoid
duplication of work, the CSCE must work closely together with other institutions active in the field
of democratic institution-building and human rights, particularly the Council of Europe.

There is, of course, the matter of membership and the geographical area covered by those two
bodies’. Whereas the CSCE has 52 members in the whole of Europe and in North America, the
Council has only 26 members in Europe, among them three Central European countries, namely
Poland, Hungary and Bulgaria. Czechoslovakia was a member before it split up. Membership is
open to every European country. Albania, the Czech Republic, Estonia, Croatia, Latvia, Lithuania,
Rumania, Russia, Slovakia, Slovenia and the Ukraine have applied for membership. Together with
Belorussia they already have special guest status with the Council's Parliamentary Assembly.

It is possible that non-member States and even non-European States, adhere to open European
Conventions or participate in the work of the Council. The latter is, for example, the case in the field
of migration. Both Canada and the United States participate as observer in the Council's Committee
on Migration.

° See CCME Briefing Paper no 1 and 9. For a list of all the
publ i shed Briefing Papers see backcover of this issue.

°® The question of the relationship and co-operation wth
Medi terranean countries will not be dealt with here, although it
has been an agenda item at al nost every CSCE neeti ng.

" See for a discussion on how the Council of Europe's human
rights instruments can be applied in Central and Eastern European
states, the articles of Pieter van D jk, Andrzej Jacew cz, Joanna
Gonul a and Krzysztof Drzew cki in: Legal aspects of a new European
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One could reasonably argue that in the near future the Council of Europe will be the most
appropriate forum to deal in Europe with human rights issues, including those of migrants, refugees
and minorities.

As an organization devoted to the promotion of respect for human rights and social justice, the
Council of Europe has a longstanding tradition of concern with the situation of migrants, refugees
and minorities in its Member States. The relevant Conventions and supervising mechanisms (among
them the European Court of Human Rights) are useful instruments in the hands of individual citizens
and NGOs. Moreover, NGOs have an official position within the Council and both NGOs and the
Cou?cil are used to working together in all kinds of programmes (seminars, projects, conferences,
etc.)".

2. International human rights instruments

The CSCE standards on migrant workers, family reunification, free movements, visa requirements
are either phrased in general if not vague terms or refer to existing international conventions. This
particularity may be explained by the fact that diplomats and diplomatic language dominates the
process. The CSCE is a political process with all its strengths and weaknesses. Without making
necessarily firm decisions it has kept certain issues on the agenda of the governments involved.
However, vague and general statements leave the door wide open for varying interpretations. This
has led in some cases to policies and practices which were in conflict with CSCE standards. This is,
for example, the case in Western Europe with current restrictive visa policies9 and also within the
European Community with the intended changes in the rules on family reunification.

As far as the references to international conventions are concerned, indeed, there are already a
number of Conventions to protect the rights of migrant workers and refugees. Unfortunately, too
many countries have not signed or ratified them, or while ratifying made substantial reservations, or
do not fully implement them'”.

As far as the protection of minorities is concerned there exists neither a UN nor a European
Convention. Some protection is offered by the UN Covenant on Civil and Political Righ‘[s1 ! whereas
the Council of Europe is studying a proposal for a Convention on Minorities and the Parliamentary
Assembly asked for an additional Protocol to the Human Rights Convention. CSCE Documents are
not legally binding, but adopted, and in two instances signed, by all participating States. Generally
speaking, conventions are to be preferred over legally non-binding agreements, provided that as
many as possible States sign, ratify and fully implement them. In terms of well defined rights and
supervisory mechanisms they offer better protection. Any further development of CSCE instruments
must incorporate these rights in order to avoid the undermining of existing Conventions.

° See COME Briefing Paper no 6.
° See Kees Groenendijk, Mgration policy in Europe and the role
of the CSCE. In: Bloed and de Jonge.

Conpare other CCME Briefing Papers no 3, 8 and 10 dealing
with international instruments to elimnate all fornms of racial
di scrim nation and the pronotion of equal treatnent.

' See F. Capotorti, Study on the R ghts of Persons bel ongi ng
to ethnic, religious and linguistic mnorities (United Nations,
1991).



Clearly, the texts of international agreements and conventions are the result of negotiations between
States and a compromise between the different interests of the various parties involved. In the setting
of norms and the pressing for ratification and implementation of conventions NGOs will have to
continue to play their valuable role.
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