Schengen, ad hoc Inmm gration G oup and

ot her European intergovernnental bodies
in view of a Europe without internal borders

For ewor d

This paper is an update of a CCVE Briefing Paper on the sane
subject issued in May 1990'. Since then the realisation of a
Europe w thout internal borders has proved to be a lot nore
conpl ex and conplicated than its pronoters had i magi ned.

The unexpected and revol utionary changes that have taken place in
the former Communi st States of Eastern and Central Europe have
not only aggravated the thorny questions to be resolved before
the suppression of internal borders, but have also added new
ones. Consequently, there has been a nultiplication of earlier
i ntergovernnmental fora set up to study and el aborate neasures to
offset the abolition of internal frontiers. New wor ki ng
structures have nushrooned either to deal with issues already
within the mandate of existing bodies or to tackle new problens
whi ch were not evident before.

G ven the present situation, it is obvious that the governnents
concerned will never allow for a total abolition of the frontiers
within their respective countries, especially as far as persons
are concerned, w thout harnoni sed and effective reinforcenent of
their external borders. It so happens that many of the offsetting
measures that have to be inplenented limt the right of entry of
persons at the external borders, nanely through nore numerous
entry criteria, and, consequently raise questions of respect for
human ri ghts.

For years, t he very confidenti al wor ki ng nmet hods of
i nt ergovernnental bodi es have provoked numerous criticisnms from
ordinary citizens up to national and European politicians, badly
or little informed of the nyriad of activities carried out by the
Menber States' governnments which are, however, outside Comrmunity
conpet ence.

Despite efforts nade by, inter alia, certain Menber States and
t he European Parlianent!! to put an end to intergovernnmental co-
operation in the spheres of justice and hone affairs where
matters related to the Treaty of Rone are concerned, the Treaty
on European Union has not only reinforced the legitimcy of the
i ntergovernnental bodies, but, and for the first time, also
stipulates that "adm nistrative expenditure” incurred by the
Community institutions for these intergovernnmental and therefore
non- Cormmunity activities "shall be charged to the budget of the
Eur opean Conmunities”. (Article K 8, para. 2).!!l

Under the Maastricht Treaty, honme and justice affairs will cone
under the so-called "third pillar"'V, giving both Menber States
and the Comm ssion the right of initiative, but such activities
will remain intergovernmental with the exception of a comon visa



policy vis-a-vis third country nationals (Article 100c). The
extent to which the European Parlianment will be kept infornmed has
yet to be determ ned. The Maastricht Treaty certainly provides
the possibility of placing sone of these areas, notably those of
asyl um and i nm gration, under Community conpetence (Article K. 9),
and this question will be examned before the end of 1993V

However, such a transfer of conpetence can only take place after
a unani nous deci sion of the Council.

In the neantine, confusion and nystery surround the activities of
t he intergovernnental bodies, sone of which overlap. Wiilst it is
true that the parlianmentary system of each Menber State provides
for the possibility to control such activities, the questioning
and exam ni ng procedures are, in such matters, rather theoretical
for in practice MPs nmust first and forenost be well informed of
t he exi st ence, conposi tion and mandat e( s) of t hese
i ntergovernnmental fora, their agenda and their work programe.
During the neeting on 17-19 March 1993 in Brussels between the
Committee on Civil Liberties and Internal Affairs of the European
Par|liament and equi val ent commttees of the parlianments of Menber
States on co-operation in the field of justice and interior
affairs, the participants were alnbost unaninous in their
criticisns against the lack of information and transparency of
the intergovernnental activities. It nmust also be recalled that

the request made in April 1992 by the Commttee on Gvil
Li berties of the European Parliament to the Council to have an
organigramme of all the intergovernnmental bodies has never

received a follow upVi.

Much has already been said and witten on whether these
i ntergovernnental activities are in violation of Comunity | aw,
the constitutional |l aws  of certain Menmber States and
international human rights instrunentsVi!., It is therefore not
necessary to add any nore argunents here in detail.

The aim of this Briefing Paper is limted to describing, as far
as possi bl e, in a precise and succinct manner , t he
i ntergovernnental fora dealing with issues of immgration and
asylunirefugees, and giving an insight into their activities.
O her bodies are also nentioned but only to indicate their areas
of work and to correct any false information about them

There is a great deal nore information on the Schengen G oup as
its activities ainmed at the conplete free novenment of persons are
far nore advanced and integrated than those of other bodies.
Wthout ever saying so explicitly, the governnents of the EC
Menber States know very well that the free novenent within the
Community of all persons residing in one Menber State, as
provi ded by Article 8a of the EEC Treaty, wll not come about in
the short term It is therefore up to the Schengen G oup to take
up this challenge. Its failure wll also be that of the
Communi ty.

The Schengen G oup



Contrary to the belief of a large nunber of associations
supporting immgrants and asylum seekers, the idea to create the
Schengen Area did not conme from the desire of the 5 founding
Menber States, ie. Belgium France, GCermany, Luxenbourg and The
Net herlands, to tighten up their frontiers against inmmgration

It is true that during the process of negotiations leading up to
t he signing of the Supplementary Agreenent, Menber States adopted
nore and nore restrictive nmeasures on inmgration and asylum in
the face of an inportant increase in the nunber of asylum seekers
and the growi ng problem of clandestine inmgration. Under these
conditions, the final provisions of the Agreenent concerning
entry and asylum are rather strict.

In fact, the idea originates from a |arge protest novenent of
lorry drivers in the spring of 1984, angry at the |ong queues of
lorries at internal European borders. The novenent paral ysed the
crossings at nunerous frontier posts. Reacting quickly, and with
understanding, to this situation, Germany and France signed on 13
July 1984 one of the "precursors"” of the Schengen Agreenent,
nanmely the Sarrebruck Accord which provides for the gradual
suppression of control of persons at the Franco-CGerman border.

These two countries subsequently contacted the Menber States of
the Benelux whose internal borders for persons have been
suppressed since 1960.VIIl The Schengen G oup was thus created
and less than 12 nonths after the Sarrebruck Accord, these five
countries signed, on 14 June 1985, the Schengen Accord. Since
then, the General Secretariat of the Benelux has al so assuned the
secretariat of the Schengen G oup.

From the very beginning the Commission of the EC has
participated, as an observer, in the mnisterial neetings of
Schengen. In June 1988, it was also allowed to Dbegin
participating, as an observer, in the Central Negotiating G oup
following the adoption of a proposal to this effect put forward
by the Luxenbourg presidency.

The 1985 Accord is nore like a work programme containing the
principle neasures which the Five will have to put in place to
realise the total suppression of their internal borders. Only the
Net herlands felt that it was necessary to ratify the Accord. This
took place wthout any parlianmentary debate. As for the others,
they considered the Accord as being only a declaration of
intention, and did not submt it for parlianentary ratification

On the other hand, the Five quickly realised that the Accord
coul d not be inplemented wthout a suppl enentary agreenent.

The negotiators then began work on drawing up the supplenentary
agreenment, but their activities were virtually unknown to the
public, which gave rise to nunmerous accusations that the G oup
had been for years involved in "clandestine" activities w thout
the know edge of human rights agencies or even the national
parlianents of the Menber States. Some critics even say that
meetings of the Goup were held in secret!X, and that the 1985
Accord was a confidential docunent.



Q hers, nanely associations in support of asylum seekers accused
the Goup of having deliberately excluded the UNHCR from
di scussions on asylum issues, which would have been a violation
of Article 35 of the Geneva Convention on the Status of Refugees,

Article Il of the 1967 Protocol, as well as Article 8 of the
UNHCR Statutes. As already pointed out in the first Briefing
PaperX, up until md 1989, no formal request for participation

had been submitted by the UNHCR to the Schengen Secretariat.
Contacts began towards the end of 1989 and since 1990 the UNHCR
has been consulted on provisions of the Agreenent relating to

r ef ugeesxi.

It is neverthel ess questionable whether an intergovernnental
structure is the appropriate body for negotiations on measures
affecting the treatnent of persons since there will undeniably be
risks of infringing upon human rights. On the other hand, whil st
it is true that the various drafts of the Convention were kept
secret, which 1is quite legitimate during the course of
i ntergovernnental negotiations, sonme of the criticisns against
the "clandestine" activities of the Goup are not valid, nanely
those comng from associations in support of inmgrants and
refugees, taken by surprise of the existence and scope of the
wor k of the Schengen G oup.

True enough, the Schengen Goup has never <carried out an
i mportant public relations exercise to nake known the project of
a Schengen Area without internal borders. But it will be unfair
not to recognise the wvirtual absence of interest in the
activities of the Goup on the part of the nmedia, and, as a
result, of human rights associations. This nedia apathy | asted
until md-1989 when the Five announced their intention to sign
the Convention before the end of that yearX'!, After at |east
one mnisterial nmeeting in Bonn, there was not one single Gernman
journalist present at the subsequent press conference. Only a few
menbers of the Dutch press bothered to attend.

Even today, despite the presence of a larger contingent of
journalists, that is to say sonme 20 persons, information on
mnisterial meetings are often only published in the newspapers
of the country where the event took place. The absence of foreign
correspondents is still striking.

Persi stent inconpetence on the part of those who ought to have
nmonitored the activities of the Schengen Goup or of civil
servants and mnistries involved or, as sonme still believe, a
sini ster manoeuvre of the Five to present a fait acconpli before
the public of their countries? In any case, it nust be said that
before the second half of 1989, there was hardly any information
on Schengen in the min national newspapers, despite press
comuni qués issued after each and every mnisterial neeting.
Contrary to the TREVI G oups (see below), the Schengen G oup has
had a pernanent secretariat in Brussels from the very beginning
which infornms the public of the different areas of its
activities. Besides, the text of the 1985 Agreenment has been
avai lable on request since it was signed, but prior to 1990



al nost no association in support of immgrants or refugees had
asked for it.

There has therefore always been a certain degree of transparency
wthin the secretariat of the Schengen G oup. Such is
unfortunately not the case where Menber States are concerned,
with the exception of The Netherlands. According to the French
Senator, M P. MASSONXIIT  "in 1989, the French Government had
reportedly urged the Dutch CGovernnment to avoid systematically
informng its national parlianment, particularly as regards the
provi sions of the Convention for applying the Schengen Agreenent
currently being negotiated, as such a procedure m ght have set a
precedent and could have pronpted simlar clains fromthe French
parlianment." Moreover, the French Interior and Justice Mnisters
are supposed to have been ignorant of the existence of the
Schengen Accord until the beginning of 1989 because the Mnistry
of Foreign Affairs had neglected to inform them of it.XIV As a
matter of fact, no parlianmentary questioning ever took place in
Germany, Bel gium France and Luxenmbourg between 1985 and 1989.

The role played by the Conm ssion of the EC in the negotiation
process is also very nuch msunderstood. It is alnost
i nconcei vable that the Comm ssion, as an observer, could have
taken the initiative to informthe public and both the nationa

and European parliaments of matters discussed during neetings of
t he Schengen Group. It so happens that when the public |earnt of
the existence of the 1985 Accord, nost of the pressure ainmed at
getting nore transparency in the negotiation process was directed
agai nst the Comm ssion. The latter could have indeed provided
nore detailed replies to questions raised by MEPs (which were
very rare before 1990). Perhaps the Commttee on Legal Affairs of
t he European Parlianment could have taken initiatives earlier to
remedy the information deficit, especially towards and as from
the end of 1986 when the Menber States no | onger appeared to want
to respect their obligations undertaken in the Wite Paper of

1985 in matters of immgration and asylum policies. XV

Wth the exception of The Netherlands, none of the mnisters
concerned were questioned by their respective parlianents on the
Accord between 1985 and 1989. As | underlined earlier, MPSs may
guestion mnisters only on issues known to them |If they do not
even know that their country had signed an internationa
agreenent ained at the suppression of internal borders, it is
obvi ous that no question could have been rai sed!

The situation was well sumred up, in his way, by the European
Comm ssi oner Martin BANGEMANN during a session of oral questions
in the European Parlianment on 20 February 1991. Referring to the
i nt ergovernnent al bodi es, M BANGEMANN underlined that within the
"national administrations in particular, there are a nunber of

peopl e who have absolutely no tinme for the Community.” "This is
true", he added, "in the first instance, for the mnisters of the
Interior. It has been an wuphill task to ensure that the

Comm ssion was accepted with observer status within the TREVI 92
Goup - | was able to succeed in this by having recourse



virtually solely to threats - as it is manifestly an issue that
concerns the Single Market".

He then made the following appeal to MEPs: "Up to now, it has
merely been a question of co-operation between governnents. Wy
the devil don't you take the necessary steps to give a vigorous
prod to a nunber of your colleagues in the national parlianments
... as they should, after all, ratify all this! It has to be
ratified by the parlianents, which nmeans that inter-parlianentary
co-operation has a rosy future ahead! Then let's not quarrel over
this! W haven't the slightest reason for it! The Comm ssion is
on the sanme wavel ength as you are. W are endeavouring to devise

Community legislation. But we'll never succeed if you constantly
m st ake us for your eneny. You should be on the | ook-out for your
real eneny. | would describe himas a died-in-the-wool bureaucrat

from one of the national mnistries of the Interior. He is the
one you should be fighting against."

At the end of My 1993, the parlianmentary procedure of
ratification was conpleted in six of the nine Menber StatesXvl,
namely France, Luxenmbourg, Spain, Portugal, The Netherlands, and
Bel gi um by chronol ogi cal order. XVl | n Portugal, President SOARES
has still not given his signature of approval after having
requested, in Decenber 1992, clarifications on certain provisions
of the Agreenent.

In Germany, the delay is due mainly to the necessity to anend its
constitutional right of asyl um The conprom se on a
constitutional anendnent reached in Novenmber 1992 between the
coalition in power and the opposition Social Denocrats finally
enabl ed negotiations on this matter to begin. But it is necessary
to take into consideration the consequences a new asylum|law wi ||
have on GCernmany's neighbours, ie. the Menber States of the
Visegrad G oupXVill — especially with regards to asylum seekers
originating from or transiting through these countriesX'Xx,
However, the progress acconplished in the |ast few nonths, nanely
t he approval of anendnents to the constitutional right of asylum
by the Bundestag on 26 May 1993, nay enable the new asylumlaw to
come into force by July 1993. Only after the final approval of
the constitutional anmendment can the parlianmentary procedure of
ratification begin, although the Bill has already been submtted
to t he Bundest ag.

It so happens that following the afore-nentioned conpromse in
Novenber 1992, the Gernan del egation assured its partners in the
Schengen Group that they would have conpleted their ratification
process by spring 1993. On the basis of this, the G oup had hoped
to be able to inplenment the Agreenment as of 1st July 1993, and
agreed to extend the mandate of the Spanish presidency until the
end of the first senester of 1993. W shall see that the Spanish
presidency wll probably announce at the Schengen mnisterial
neeting on 30 June 1993 that the suppression of internal borders
will have to wait until 1st Decenber 1993XX, not only because of
the delay on the part of Gernany.



The ratification procedure in two other Mnber States, nanely
Greece and Italy, cannot delay the date of application of the

Agreenent. In Greece, the Bill is to be submtted before the end
of the first senmester of 1993. In Italy, the Senate already
approved the Bill on ratification in Decenber 1992, and it is now

up to the Chanber of Deputies to vote on it.XXi

In order to inplenent the Agreenent, two basic conditions are
necessaryXxii: the ratification by the five founding Menber
States and the readi ness of the Schengen Information System (SIS)
according to the required standards. On the other hand, according
to Article 117 of the Agreenent, and reaffirnmed in Article 126
"each Contracting Party shall, not later than when this
Convention enters into force, nake the national arrangenents
necessary to achieve a level of protection of personal data at
| east equal to that resulting fromthe principles of the Counci

of Europe Convention of 28 January 1981 for the Protection of
I ndividuals with regard to the Automatic Processing of Persona
Data, and in conpliance with Recomendations R (87) 15-17
Septenber 1987 of the Commttee of Mnisters of the Council of
Europe regul ating the use of personal data in the police sector.”

Al though all EC Menber States have signed the afore-nentioned
Council of Europe Convention, five of them all Schengen States,
have not yet ratified it, nanely Belgium Geece, Italy, The
Net herl ands and Portugal. Nevertheless, Articles 117 and 126 do
not oblige these countries to ratify the 1981 Convention. They
sinply have to introduce into their national |egislation the sane
| evel of protection of personal data as that provided in the said
Convent i on.

Let us now exam ne the organigramme of the Schengen G oup. All
activities of the working groups or ad hoc conmmttees conme under
the responsibility of the Central Negotiation Goup (CNG.xXill

The SIS which was included anong the tasks of Wirking Goup | is
now handl ed by a separate group, the Steering Cormittee (OR SIS)
which is directly responsible to the CNG SIS is, in fact,
conposed of a network of N-SIS (the national SIS in each Menber
State) and the GCSIS (the Central SIS) which, based in
Strasbourg, acts as a technical support. Information is exchanged
anong the N-SIS which contacts the C SIS only when in need of
verification of data when, for exanple, there is a problem
between two or nore States resulting fromdifferences of personal
dat a.

The work to set up GSIS in Strasbourg began in 1990 under the
formal responsibility of France. The system should have started
functioning as of 1st March 1993. At present it has reached the
operational stage anong the Five, but it will need up to two nore
years to attain perfection to avoid mstakes arising from the
transm ssion of personal data. There are still technical problens
of harnonisation in the registration of names. For exanple, in
Portugal and Spain, each person has two surnanmes, ie. of both
parents, not to nention the problenms of harnonising the
transcription of Arab and Asi an nanes.



Frontier posts are to be equipped with term nals which are |inked
up with the SIS. The sane information will be nade avail able at
di pl omati c m ssions abroad for issuing visas.

The Schengen G oup has given the assurance that the SIS wll
never serve as a network of exchange of information on asylum
seekers. But nothing has been said on rejected asylum seekers
served with expulsion orders to |eave the Schengen Area. Those
who do not conply with such orders are officially no |onger
asyl um seekers but clandestine immgrants. As a matter of fact,
Article 96 provides for the inclusion in the SIS of personal data
on any "alien (who) has been the subject of a deportation,
removal or expulsion neasure which has not been rescinded or
suspended, including or acconpanied by a prohibition on entry or,
where appropriate, based on non-conpliance wth national
regul ations on the entry or residence of aliens.™

In addition, the SIS provides for the possibility of storage of
fingerprints and even photos. But the request for such
suppl ementary information of identification will only be nade
when the elenents listed in Article 94 are insufficient.

L' OR SIS has prepared one of the four existing nmanuals, nanely
t he SI RENE Manual concerning the SIS which is ready and has, with
the exception of the annexes, been approved by the mnisters.
This manual defines the procedures of exchanging information to
support the functioning of the SIS.

Wrk related to the handling of legal and illegal narcotic drugs
and psychotropic substances, which was previously under the
responsibility of Wrking Goup |, is now carried out by the

Wor ki ng Group " STUP"

Two nanual s have been prepared by the Wrking Goup Il "Free
Movenent of Persons”, nanmely the nmanual for the authorities at
external frontier posts (Sub-Goup "Comon Mnual") and the
manual for officials at diplomatic mssions abroad (Sub-G oup
"Visas"). The first is also ready and has been approved by the
m ni sters whereas the second still has to be conpl et ed.

As for the Sub-Goup "Visas", it has conpiled two common lists
(see Annex A), one of nationals requiring entry visas, and the
ot her of those dispensed fromthe neasure. There is a third |ist
of nationals who require entry visas for certain Schengen States.
According to the tinetable, a decision should be taken on those
on the third list before the end of the Spanish presidency, ie.
before 30 June 1993. However, whereas a conpl ete harnoni sation of
visa policies is desirable, it is not a prerequisite for the
abolition of internal borders. It is therefore not excluded that
many of the countries on the third list wll remain there,
inplying that their nationals would continue to require entry
visas for one or a few Menber States, but not all.XxxiV

During their neeting in Madrid on 15 Decenber 1992, the mnisters
and State Secretaries in charge of applying the Convention



approved a series of nmeasures related to visa policy such as the
basic criteria for being on the visa list, and the status of
honorary consuls. They also adopted the proposed uniform visa
stanp which wll be valid for three nonths and cannot be
counterfeited.

Nationals of third countries in possession of a residence permt
i ssued by one of the Menber States are to be exenpted fromentry
visas. According to Article 21, such a person may, "under cover
of that permt and of a travel docunent, both docunents stil
being valid, nove freely for up to three nonths wthin the
territories of the other Contracting parties" provided he can
justify the reasons and neans of his stay and is not on the I|ist
of undesirable foreigners. Mreover, this right of novenent
applies also to asylum seekers who, while waiting the outconme of
his asylum application, is in possession of a provisional
residence permt and a travel docunent issued by a Schengen
State. Those wanting to make use of this right have to declare
t hensel ves to the "conpetent authorities of the Contracting Party
whose territory they enter”. "Such declaration may be made, at
each Contracting Party's choice, either on entry or, within three
wor ki ng days of entry, within the territory of the Contracting
Party which he enters.”

These lists have been criticised for their lack of coherence and
the short period of validity. The common visa policy only applies
to short periods of stay. Visas valid for nore than three nonths
remain national ones issued by one of the Contracting Parties
according to its own legislation despite the fact that those in
possessi on of such visas may travel freely to any other Schengen
St at e.

On the other hand, tourists who will require a common Schengen
visa wll only have three nonths to visit all the Schengen
States. At present, they are entitled to three nonths for each
Menber State, provided, of course, that they apply for each visa
separately.

As for the Executive Commttee of Schengen, the highest judicial
authority in The Netherlands, the Raad van State, issued an
opinion on 8 April 1991xXxv_ criticising the w de powers of the
Comm ttee whose "general purpose", according to Article 131, "is
to ensure that this Convention is inplenmented correctly”, and
"takes its decisions unani nously" (Article 132, para. 2) on all
necessary mneasures. It therefore appears that the Conmttee not
only has executive, but also judicial and |egislative powers,
whi ch has provoked nunerous criticisns as to the conpatibility of
this body's powers with the different national constitutions, as
well as with international instruments protecting human rights.
The highest judicial body in Belgium the 'Conseil d'Etat'Xxvi
the FrenchXxvVil and Italian Senate, and the French Constitutional
Counci | Xxxvill have all expressed simlar reserves with regards to
t he powers of the Executive Conmttee.

The Dutch Raad van State also criticised the absence of a
supranational body to ensure a uniform interpretation of the



provisions of the Supplenmentary Agreenent. It considers
"justifiable" to ask why "the supervision of at |east sonme of the
provi sions of the Agreenent cannot be transferred to the European
Court of Justice (ECJ), "as is already the <case in other
agreenents concluded outside the framework of the European
Communi ty".

In order to overcone the reserves of the Raad van State, the
Dutch Second Chanber adopted in February 1992 a resolution
presented by the coalition government (Christian-Denocrat and
Socialist) according to which the ECJ should have jurisdiction to
solve differences between Contracting States, and to interpret
the Agreenment's provisions when called upon to do so by national
courts. The resolution also stipulates that the ECJI should be
conpetent to revise decisions taken by the Executive Commttee in
order to have the Agreenent applied in conformty wth
obl i gations under the European Convention on Human Ri ghts and the
UN Convention on the Status of Refugees. In a second resol ution,
which was also adopted, the Second Chanbers requests that all
measures decided by the Executive Commttee be presented to

Parliament two nonths before their application. XxiXx

Reacting to these conditions, the Dutch Mnister of Justice, M
BALLIN, promsed to transmt these demands to the Schengen
partners wi thout nmuch hope of succeeding. According to him there
woul d be opposition to having a supranational court of appeal
which could, for exanple, quash decisions of the Executive
Commttee determining the State responsible for examning an
asyl um appl i cati on.

These two nain reserves have been handl ed by the Wrking G oup on
"Treaties and Regulations". This sane C?oup is in charge of
ensuring the conpatibility of the Agreenment's provisions on the
determ nation of the State responsible for examning an asylum
request with those of the 1990 Dublin Convention (see below), the
conpatibility of the Agreenment's provisions with Conmunity ones,
and of the Readm ssion Agreenent signed between the Schengen
Menber States and Poland on 29 March 1991XXX' a prerequisite to
the suppression of entry visas for Poles wanting to visit a
Schengen Menber State.

The probl em of the extensive powers of the Executive Commttee is
al ready solved, wunofficially, by stipulating in the Rules of
Procedure of the Executive Commttee that its decisions, taken
unani nously, wll enter into force only after all the Menber
States have notified that the required parlianmentary and
judiciary procedures have been finalised to enable such deci sions
to take effect on their respective territories. The fornula was
approved by the mnisters in Novenber 1992, but can be
comuni cated officially only after the creation of the Executive
Comm tteexxxl = As a matter of fact, according to Article 131,
para. 2, the latter "shall draw up its own rules of procedure",
and cannot be set up before the Agreenent enters into force which
shall be "the first day of the second nonth follow ng the deposit
of the final instrunents of ratification, acceptance or approval"”
(Article 139).



However, as M BALLIN had warned, there is opposition within the
Schengen Group to granting conpetence to the ECJ] on certain
provisions of the Agreenment. Only the Belgian and Italian
del egations have sided with the Dutch on this point. Anmong the
argunents against is the fact that the ECJ is a supranationa
court of 12 Menber States of the EC anong whomonly 9 are nenbers
of the Schengen Goup. It has neverthel ess been pointed out that
according to the Protocol on Social Policy of the Maastricht
Treaty, 11 EC Menbers agreed to declaring the comunity
i nstitutions, nanely the ECJ, conpet ent in this area,
particularly in acts and decisions on social policy despite the
deci sion of the United Kingdomto opt out.

The Wbrking Goup "Treaties and Regul ations” also oversees the
ratification process in the founding Menber States with regards
to the accession of the new nenbers, nanely Italy, Spain,
Portugal and Greece. According to Article 140 of the Agreenent,
the accession of any new nenber "shall be the subject of an
agreenent between that State and the Contracting Parties” which
"shall be subject to ratification, acceptance or approval by the
acceding State and by each of the Contracting Parties".

It nmust be borne in mnd that the accession of these new nenbers
can al ways be questioned, at |east theoretically, thus postponing
the total suppression of internal borders with these States.

As of 30 May, the accession of G eece has been approved by none
of the founding Menber States. The accession of Italy has been
approved by the Bel gi an, French, Luxenbourg and Dutch parlianments
whereas the accession of Portugal and Spain have been approved by
the Bel gian and Luxenbourg parlianents. Germany has, obviously,
not approved any.

As for the Agreenent on the readmssion of clandestine
i mm grants, signed between the Schengen States and Poland, it
entered into force provisionally since "the first day of the
month follow ng the date of signature"”, that is to say since 1st
April 1991. As of 30 May 1993, it was still not ratified by any
of the Contracting States, this not being necessary in al
Schengen States. Ratification is necessary in Belgiunmxxii,
Italy, The Netherlands, Portugal and Spain, but not in Germany,
France and Luxenbourg.

The ad hoc Goup "Arports" ensures that the necessary
transformation works are carried out at airports to enable the
suppression of controls for internal Schengen flights. Airports
must be considered as external frontiers for flights to or from
third countries and as internal for flights between Schengen
States. Long drawn-out discussions have, in fact, been centered
on mxed flights (for exanple, a flight from Bonbay to Brussels
via Frankfurt). It was decided in Luxenmbourg on 18 June 1992 t hat
Menmber States would, by 1st Decenber 1993, ensure a clear
separation of passengers of internal flights fromthose of other
flights.



The progress in this area has been delayed because of the
conflict between private conpanies and sharehol ders of airports
and governnents of Menber States on the costs for the necessary
transformations. In The Netherlands, where the costs of noving
the duty free shops in Schiphol Airport are very high, private
interests have protested against the obligation to assune the
costs of a decision taken by the Dutch Governnent. In order not
to be designated as the Menber State holding up progress in this
area, the Dutch Governnment is believed to have agreed to pay the
costs of transformation with the hope of recuperating these
anounts fromthe private interests concerned one day.

However, judging from remarks nade by the French Senator MASSON
during an interparlianmentary Schengen Conference in the Belgian
Parliament on 17-18 January 1992, the problens concerning
airports are not limted to The Netherlands. "I have not found
anywhere in Europe", he said, "any heads of an international
airport ready to nodify their present dispositions in accordance
with the Schengen provisions. They do not plan to nmke any
changes in the channels, planning or procedures."”

The Committee on "external borders"” was set up in accordance with
a decision taken on 6 Novenber 1992 by the mnisters to have a
better conparative idea of the situation in the different
external frontier posts. Between January and April 1993, this
Commttee visited, every 15 days, external borders of the
founding Menber States to take note, de visu, of the practica
means and organi sations of controls. The nenbers visited three
borders per country, one maritine, one land and an airport. In
the absence of a maritine border, this being the case only of
Luxenbourg, two land borders were visited. The results of these
visits, incorporated in a report, have already been criticised,
especially by the French del egati on who have asked for a second
round of visits after inprovenents have been nade to renedy the
dr awbacks noted by the Conmittee. This report is nevertheless to
be presented to the mnisters at the end of June 1993 for
approval .

It thus appears that since the signing of the Agreenent there has
been a real proliferation of groups wrking towards its
application, with, at the sanme tinme, an increase in the nunber of
civil servants designated to the national delegations. G ven that
the various Schengen working groups often discuss issues dealt
with by other intergovernnental fora of the 12 EC States, it
woul d be not only desirable, but also logical that a systematic
exchange of information be institutionalised anong civil servants
of the same country as well as anmong the different national
del egati ons.

In reality, information exchange is seriously lacking as the
different fora dealing with the sanme issues are often not well
informed of what the others are doing, or find out rather |ate.
What is even worse is that certain civil servants nust sonetines
participate in one neeting after another wthout having
sufficient tinme to share information wth their colleagues
participating in other groups. Anong certain delegations, there



are civil servants who are nenbers of all or alnost all of the
groups working on simlar issues and are, as a result, far better
informed than the others who participate, for exanple, only in
the Schengen working groups. It has already happened nore than
once that a civil servant participating in a Schengen working
group made a proposal in contradiction with a decision already
taken in another intergovernnental body.

The question today is whether the Schengen project can still be
i npl emented as planned or is there the risk of one of its initial
and fundanmental ains, nanely the conpl ete suppression of interna
borders, being diluted with very stringent internal checks.
Bearing in mnd the phenonenon of clandestine inmgration which
appears to be of growing concern, at least in the eyes of
governments in Western Europe, and the em gration pressure in the
PECO countriesXxxili = total suppression of controls at interna
borders, as is the case within the Benelux, wll certainly not
happen in 1993XxXIV,

As for France, it is concerned by what it perceives as the
liberal drug laws in The Netherlands and Spain, and views wth
appr ehensi on the tendency of Italy to follow the exanpl e of these
two countries. The remarks made at the end of April 1993 by the
French Mnister for European Affairs, M LAMASSOURE, confirns
French opposition, if not outright hostility, to the suppression
of internal borders unless its Schengen partners adopt the sane
very tight and thorough <checks at their external borders.
Speaki ng before the Commttee on Foreign Affairs of the Nationa
Assenbly, M LAMASSOURE said that "the prerequisites to the free
novenment of persons” wthin the Schengen Area "will be net
neither before the end of 1993 nor even, wthout doubt, for a
fairly long time to come. " XXXV

Besides, it nust be pointed out that there is a very wde
m sconception concerning the entry into force of the Agreenent
according to which the latter should have been applied as of 1st
January 1993. The m sconception is essentially due to the fact
that the 12 EC States not only have not managed to suppress their
internal borders, but also do not share the sane interpretation
of Article 8a of the EEC Treaty. This issue has divided the 12
into two groups, those belonging to the Schengen G oup and those
out si de.

Contrary to the afore-nentioned Article 8a according to which the
EC Menber States agree to the delay of 31 Decenber 1992 for the

realisation of "an area W thout i nternal bor ders"”, t he
Suppl ementary Agreenent "shall only conme into force when the
necessary conditions for applying it have been nmet in the
signatory States and once external border controls are
operational”. [Point 2 of the Conmmon Declaration concerning
Article 139 (on the application of the Agreenment) in the Fina
Act]. Besides, at the time when the Agreenent was ratified by

the French Parlianent, the French Interior Mnister, M P
MARCHAND said that he "would undoubtedly have been against
calling for its ratification" if the text of the Agreenent had
"specified a deadline” for its enforcenent. "Fortunately", he



added, "it is stated that this Agreenent will be operational only
once all the guarantees have been provided in respect of external
frontiers."

| nt er gover nment al co-operati on anong the 12 EC States

As for intergovernnental co-operation anmong the 12, t he
proliferation of working groups, the inevitable overlapping of
their activitiesXxxvi' and the worrying delay in the elaboration
of conpensatory neasures for the realisation of an area without
internal borders |led the European Council of RhodesXXXvil
(Decenber 1988) to decide on the creation of yet another
i ntergovernnental body, the Goup of Co-ordinators on the Free
Movenent of Persons. Also known as the "Rhodes Group”, its aim
has been to co-ordinate the activities of the numerous
i ntergovernnmental bodies and to try and renmedy any delays in the
Menber St ates.

Conposed of high-ranking officials of the 12 EC States with the
participation of the Commssion (in principle, DG 111, but
officials of the CGeneral Secretariat and DG V have been invol ved
as well), its first task was the drawi ng up of a docunent before
the follow ng European council (a delay of six nonths) which
contains two categories of neasures, those indispensable for the
suppression of internal borders and those which are "desirable",
but not indispensable. Al these neasures, whether they are
i ndi spensable or not, are nentioned with a date as to when they
can (probably) enter into force. Adopted unani nously by the G oup
in Las Palmas and subsequently, again wunaninously, by the
European Council of Mdrid in June 1989, the report has since
been call ed the "Pal na Docunent ™.

The Rhodes G oup co-ordinates essentially the activities of the
fol | owi ng bodi es:
. the ad hoc Immgration Goup (AH)

the TREVI G oups

t he Mutual Assistance G oup (MAG

t he European Conmttee to Conbat Drugs (CELAD)

t he European Political Co-operation Goup (EPC

the Horizontal G oup

The Ad hoc Imm gration Goup (AH ), whose secretariat is assured
by the General Secretariat of the Council of the EC, was created
in Cctober 1986 during the British Presidency of the EC. At one
point, it was envisaged calling the Goup "TREVI |V'. However,
rat her than incorporating it into the TREVI framework, it was put
under the co-ordination of the Comm ssion of the EC. Since then,
it has been divided into six sub-groups, nanely:
. Adm ssi on/ Expul si on

Vi sas

Fal se Docunents

Asyl um

Ext ernal Borders

Ref ugees of the former Yugoslavia (a special sub-group)



So far, only one draft Convention el aborated by the AH has been
signed, that is the Convention Determ ning the State Responsible
for Exam ning Applications for Asylum | odged in one of the Menber
States of the EC, also known as the Dublin Convention, signed on
15 June 1990. Six Menber States have so far ratified itXXxviti:
Denmark, Geece, Italy, Luxenbourg, Portugal and the UK. Anot her
draft text, the so-called "parallel convention" as it is alnost
identical to that of Dublin, has been drawn up because only EC
States can adhere to the latter and a nunber of third countries
have shown interest in signing a simlar I nt er nati onal
instrument, notably the EFTA Menber Countries, the USA and
Canada. Although the draft text has already been ready for
several nonths, the formal negotiation process with interested
States cannot begin until after all EC States have ratified the
Dubl i n Conventi on.

Anot her draft convention, that on the crossing of the external
borders has been ready for al nbst two years, and shoul d have been
signed in June 1991 under the Luxenbourg presidencyXXXIx Just as
the preceding British presidency did so, the Danish presidency
will have to announce in June 1993 during the European Council
its failure on this matter.

The other on-going activities of the AH i ncl udes:

a) the setting up of the European Automated Fingerprint
Recogni ti on System ( EURCDAC)

This systemis to operate like the SIS, in the sense that there
will be a CEURODAC (the central system) and 12 N EURCDAC (the
nationals systens in each Menber State). This wll probably
require the drawing up of an agreenment because the Dublin
Convention, nanely its Article 15, does not constitute a
sufficient |egal base for the envisaged system Xl

The feasibility study into a European fingerprint exchange system
whi ch was envisaged nore than a year ago has still not been
carried out. The Mnisters in Copenhague wll probably make a
decision on this matter.

b) Centre for Information, D scussion and Exchange on Asylum
(Cl REA)

The Centre has already had several neeting and has contacts with
the EPC and the UNHCR. Al though sonme of the information stored by
the Centre is nmeant for the public as well, it now appears that
the greater part will remain confidential.

c) Centre for Information, D scussion and Exchange on the
Crossing of Border and I mm gration (ClREFI)

The mnisters of the AH approved the creating of CIREFI on 1st
Decenber 1992. Since then, there has only been an introductory
meeting on 7 April 1993. The second is scheduled to be held on 10
June 1993. It is wthin CREFlI that wll be examned the
consequences of the laws of the various Menber States which
penalise carriers for bringing in inadmssible passengers, as
wel | as t he obl i gati ons resul ting from international
undertaki ngs, especially Annex 9 to the 1944 Chicago Convention
on International Civil Aviation.Xi

d) production and up-dating of a nanual of European asylum
practices;



e) production of a manual of common instructions to consul ar
post s;

f) draft resolution on the harnonisation of national policies on
famly reunification

The Sub-G oup "Adm ssion/ Expulsion” is believed to have reached

an agreenent on the text which will be presented to the Mnisters
for approval on 1-2 June 1993 in Copenhagen. Xlii
g) draft resolution on Ilimtation on admssion of non-EC

nationals to the Menber States for enploynent (which replaces the
draft resolution on the harnonisation of national policies on
adm ssion for the purposes of enploynent).

This issue not being a priority for the Danish presidency, not
any nore than it was for the preceding British presidency, it is
probable that it would be transnmtted to the next Belgian
presi dency;

h) the drawing up of a common list of third countries whose
nationals require entry visas. This list, of sone 85-90
countries, is alnost identical to the Schengen list, mnus the
maj ority of Commonweal th countries.

During their neeting on 30 Novenber - 1st Decenber in London, the
m ni sters of the AH adopted the follow ng texts:

1. RESOLUTION on mani festly unfounded applications for asylum

2. RESCLUTI ON on a harnoni sed approached to questions concerning
host third countries

3. CONCLUSIONS on countries in which, there is generally, no
serious risk of persecutionxliii

4. CONCLUSI ONS on peopl e displaced by the conflict in the forner
Yugosl avi aX! iV Another text on the sane issue has been prepared
for the mnisterial neeting in Copenhagen in June 1993, nanely
the draft resolution on common standards for the reception of
certain vul nerable groups fromthe forner Yugoslavi a.

The followng texts were approved and requires further work
before they can be finalised:

5. RECOMMVENDATI ON regarding practices followed by Menber States
on expul sion of people unlawfully present in their territoriesxv
6. RECOVMENDATI ON on transit for the purposes of expul sion

The so-called TREVI Goup, conposed of civil servants of the
Mnistries of Interior and/or of Justice of initially the 10
Menber States and now the 12, was, in fact, set up in 1976 as an
i ntergovernnental body on police co-operation with the initial
aimof co-ordinating efforts to conbat terrorism Contrary to the
AH , the TREVI Goup still has no permanent secretariat, and its
adm nistrative structure "travels" from one capital to another
every 6 nonths to the country that assunes its presidency which

like the other intergovernnental fora of the Twelve, is the sane
as that of the EC xlVi

It is widely, albeit mstakenly, held that TREVI is the acronym
for "Terrorism Radi cal i sm Extrem sm and | nt er nati ona

Violence". This is, in fact, an invention of sone journalists

but has had so nmuch success that even high ranking officials of
the Council and Commission of the EC, as well as of the TREVI
G oups thensel ves, have accepted it as correct! In reality, the
name of the group conmes sinply for the Trevi Fountain in Rone
where the first neeting of the group was held wunder the



chairmanship of M FONTEIJNE ... (pronounced I|ike "fontaine",
meani ng fountain).

Besi des, there are, in fact, five existing TREVI G oupsxlvii:

TREVI | which has existed fromthe beginning and is still dealing
with the conbat against terrorism

TREVI 11 which exchanges information and experiences in natters
of police training, equipnent used and mai ntaining public order.
TREVI 111 deals with conbating organised crinme, particularly in

the field of drug trafficking, and Interpol takes part in its
activities as an observer.

Anot her sub-group of TREVI, created at a neeting on 19 Septenber
1992, let us call it "TREVI I1V', deals also with organised crine,
but unlike TREVI 111 which is conposed exclusively of police
authorities, TREVI IV is a mxed group with the participation of
judicial authorities.

There is, noreover, an ad hoc sub-group of TREVI that is working
temporarily in Strasbourg on the setting up of Europol XIViii whose
initial activities center around the European Drugs Intelligence
Unit (EDIU) which is, in fact, the precursor of the European
Drugs Unit (EDU), followed by other matters related to drugs,
such as noney-laundering and organised crimnal networks. 1In
order to ensure the continuity of its activities, this group has
been since 1st July 1992 under the British presidency, to be
handed over to the Bel gi an presidency on 1st July 1993.

Europol will be, at least during the first few years, a planning
service and not an executive organ carrying out investigations.
It will be in charge of international co-ordination of nationa

authorities, Interpol, CELAD, the Ponpidou Goup, etc. The |egal
base enabling it to start functioning exists in the form of a
mnisterial agreenent which has not yet been signed by the
mnisters of the TREVI G oup. Besi des, an international
convention on the exchange and registering of personal data is
still necessary. It is likely that the two texts would be put
together and presented for signature at the next mnisterial
nmeeti ng i n Copenhagen on 1st June 1993.

One of the TREVI Goups, TREVI 92, created in 1989 under the
Spanish presidency to deal wth the consequences of the
suppression of internal borders within the EC, ie. the possible
"l ack of security", was dissolved by decision of the mnisters in
London on 30 Novenber 1992. This is the TREVI Goup referred to
by M BANGEMANN (see above), and since its creation, the
Conmi ssion of the EC has been allowed to participate in TREVI
nmeetings. TREVI 92 drew up a programme of action on the
rei nforcenent of co-operation in police matters and in the conbat
against terrorism and other forns of organised crinme, adopted by
the TREVI mnisters in Dublin in June 1990. The progranme, which
was the terns of reference of TREVI 92, dealt with, inter alia,
rules of police control at the external borders, clandestine
immgration, identification of undesirable aliens, and the
setting up of the European Information System (EIS). This is
often called the "SIS of the 12" as it is to be alnost identical
to that of Schengen.



The EI'S has been for about a year under the responsibility of the
Horizontal Goup which was set up for this purpose. At the
request of the European Council of Lisbon in June 1992, this
Goup is presently working on a draft convention to regulate the
ElIS and its operation. It is obvious that the EIS will store the
same conputerised data as the SIS, and sone EC States, nanely the
three which are not nenbers of the Schengen G oup, consider the
entry into operation of the EIS as one of the prerequisites to
t he suppression of internal borders. Speaking before a commttee
of the European Parliament on 17 March 1993, the former Danish
Justice Mnister, Ms P. GJELLERUP, felt that the EI'S would not be
ready before 1994.

The European Political Co-operation Goup (EPC) was set up after
t he approval of the Davignon Report (also known as the Luxenbourg
Report) in Cctober 1970, with the ai mof having periodic neetings
of Foreign Mnisters and heads of Foreign Mnistry political

departnments in order to concert and, if possible, harnonize
Menber States' foreign policy opinions and activities. Anbng its
Nnumer ous tasks in the political field, it is involved in

pronoting and inproving co-operation anmong the crimnal justice
authorities of the 12 and has a sub-section called the Judicia
Co- operation G oup on Crimnal Law which deals with judicial co-
operation in penal and civil matters. The EPC is also involved in
the conbat against drug-trafficking and terrorism and has
working ties with the TREVI G oups as well as the AHI.

As for the GAM it deals essentially with custons co-operation
and is under the supervision of the CLUB (director generals of
custons). One its three existing sub-groups, the C'S Managenent,
has drawn up a draft convention between the Menber States of the
EC concerning the use of information technology for custons
pur poses, the so-called CI S Convention. GAM 92 no | onger exi sts.

The G oup CELAD was set up to bridge the gaps in the nationa
policies of the 12 on narcotic drugs and make up for their |ack
of co-ordination. CELAD deals with, inter alia, the setting of a
Eur opean observatory and neasures to conbat drugs.

O her fora of intergovernnental co-operation

As for the fora dealing with matters of inmm gration and/or asylum
which also include non-EC States, the nobst inportant ones are
those operating within the franmework of or under the co-
ordination of the Council of Europe. Two particularly active
bodies in the fields of mgration and refugees/asyl um seekers are
the European Committee on Mgration (CDM5 and the Conmittee of
experts on the legal aspects of territorial asylum refugees and
st at el ess peopl e (CAHAR)

The diversity of the CDMGs activities has been described in
detail in an earlier Briefing Paper.Xlix |t suffices to recall
here that the official nmandate of this body is to deal mainly
with matters of integration of immgrants or of comunities of
immgrant origin, and with the organisation of the conference of
European mnisters responsible for mgration affairs, which are



held roughly every three years, as well as the followups. The
| ast one was held in Luxenbourg on 17-18 Septenber 1991, and the
next, the fifth one, will take place in Geece in Novenber 1993.

The ot her body, the CAHAR, has had its activities eclipsed since
the creation of the AH by the 12 EC States in 1986. In fact, the
CAHAR, set up in 1977, is the oldest of all European fora dealing
wth asylum issues, and was the main body in Europe for
di scussion on a European convention on the country of first
asylum In addition to Council of Europe nenbers, Australia,
Canada and the USA participate, as observers, in neetings which
take place, in principle, twce a year.

As there were very poor prospects of succeeding in having its
first draft agreenment signed and ratified by a m ni nrum nunber of
Menber States, its activities were suspended in 1984. In 1986,
its work on this question was resuned, but on a new basis and
with different terns of reference. After tw neetings, it
el aborated a prelimnary "Draft Agreenent on Responsibility for
Exam ni ng Asylum Requests” in January 1987 and, at its 27th
meeting on 29 Novenber - 2 Decenber 1988, it produced its final
draft. However, as sone of the nore inportant Menber States were
known to have been opposed to signing this agreenent, the text
was shelved. Since then, the 12 have signed the Dublin Convention
and envisage having it extended to other States under the so-
call ed parallel convention.

However, the activities of the CAHAR continue, and concern mainly
the exchange of views and information anong Menber States of
their concrete problens in matters of asylum and amendnents to
their |egislation.

There is still a third group which has recently been set up to
|l ook into the recommendations of the Vienna Conference in 1991
(see below), nanely ad hoc Commttee of experts for identity
docunents and novenent of persons (CAHI D).

The Secretariat of the Council of Europe, notably the CDM5 co-
ordinates the follow ups to the reconmendati ons formul ated at the
M nisterial Conference on the Mvenent of Persons from Central
and East European Countries which was held in Vienna on 24-25
January 1991. The Austrian Foreign Mnistry took the initiative
of organising this conference with the assistance of the General
Secretariat of the Council of Europel, and the ninisters
responsible for immgration of 35 European and non-European
countries (Australia, Canada and the USA) took part.

The conference adopted a series of recomendations and senior
officials of participating States who were asked to look into
t hem have since been called the Vienna G oup. The reconmendati ons
reflect the concern of the Menber States, especially those of
Western Europe, to avoid the developnent of disorganised
m gratory novenents in Europe follow ng the fundanmental political
changes allow ng persons fromthe former Soviet bloc countries to
travel freely. At present, this Goup co-ordinates the activities
of three main working groups, one on visa harnonisation, chaired



by France, another on the establishnent of a special institution
for information exchange, chaired by Hungary, and the third on
new solidarity structures between States, chaired by Italy. The
| atter has prepared a report on "Collective European Co-operation
with respect to the Mowvenents of People" which will be submtted
to a Senior Oficials neeting to be held in Strasbourg on 1-2
July 1993 under the Austrian presidency.

Anot her initiative, linked to the activities of the Vienna G oup,
is that of the Vienna Club, a forum of co-operation set up in
1978 with the participation of the Interior and Justice Mnisters
of Austria, France, Cermany, Italy and Switzerland. This Cub
nmeets, in principle, every tw years, and is dealing nore and
nore with frontier co-operation in relation to asylum and
immgration. At the initiative of the German Federal Interior
Mnister, M SEITERS, a mnisterial neeting was called on 30-31
October 1991 in Berlin to which were invited EC States non-
menbers of the Club as well as 13 Central and East European
States in order to discuss neasures necessary to conbat
cl andestine inmm gration fromforner Soviet bloc States.

The so-called Berlin Goup was subsequently forned under the
Austrian presidency to look into the recommendations formulated
at the Berlin Conference. A certain nunber of sub-groups were set
up to exam ne the various aspects of the problem of clandestine
i mmgration and each one prepared a report. At the third neeting
of the Berlin Goup in Bonn on 12-13 January 1993 a series of
recommendations were drawn up on the basis of the reports
presented. These recommendations aim at the crimnalisation of
traffickers of clandestine immgrants and nutual assistance in
crimnal affairs to prosecute such people, the setting up of
special units and services to conbat the activities of networks
of illegal immgration, procedures and standards on inproving
border checks, readm ssion agreenents, surveillance of non-
guarded external frontiers, the «crossing of which 1is not
aut hori sed, and sanctions against sea, air and land carriers for
bringing in clandestine immgrants.

The text of the recomendations were discussed during a
m ni sterial conference of the G oup in Budapest on 15-16 February
1993, and the participants took note of them Another text, an
Austrian proposal on the signing of a convention ained at
establishing a system of inmgration quotas, was not favourably
received, particularly by the 12 who felt that it was too
anbitious and preferred to deal with the problem of clandestine
imm gration by stages and by tackling each aspect separately.

The mnisters nevertheless agreed to continue this forum of
di scussion to give followups to the recommendations. The new
group, under the co-ordination of Hungary, let us call it the
"Budapest G oup”, is, in principle, to be made up of States which
assunme the presidency of the EC (Denmark for the first semester
of 1993, followed by Belgiun), the Schengen Goup (Spain), the
EFTA (Sweden), the Czech Republic, Poland, Slovakia, and, of
course, Hungary. It wll look into the possibility of either
enlarging the readm ssion agreenent signed between the Schengen



G oup and Poland to other States (which is possible under the
agreenent) or drawing up other bilateral readm ssion agreenents,
taking the one signed with Poland as a nodel. It wll also draw
up a draft convention to regulate assistance for the return of
cl andestine inmmgrants and exam ne the conditions and neans of
i npl enenting the afore-nentioned recommendati ons.

Lastly, here is a brief description of the other fora of
i nt ergovernnental co-operation and di scussi ons:

* The Intergovernnmental Consultations on Asylum Refugees and
M gration Policies in Europe, North America and Australia (1GQO)
whose secretariat is in Geneva. It is a forumof discussion which
ainms at finding solutions to common probl ens and at exam ning the
situation of certain groups of asylumseekers and possible
revisions of asylum |aws and procedures. Since its beginning in
1985, it has held well over a hundred neetings which dealt with

inter alia, the massive arrival of Kurds following the |iberation
of Kuwait in 1991, a return progranme for Tam | asylum seekers to
Sri Lanka, and the mgratory novenents from Central and Eastern
Europe. Both the 10OM and the UNHCR participates in its meetings,
the latter having provided an admnistrative service under a
special agreenent. Its activities have slowed down a great dea

since the autumm of 1992 when negotiations began on the setting
up of a new secretari at.

* The Wbrking G oup on Solutions and Protection (WSSP), created
in 1990 under the auspices of the Sub-Committee on Protection of
the Executive Conmittee (EXCOM of the UNHCR, brings together
Menber and Observer States and observer organisations of the
EXCOM The WGSP parti ci pates in t he el abor ati on of
recommendati ons on asylum procedures, de facto refugees, asylum
applications considered to be "manifestly unfounded", and
i rregul ar nmovenents of people.

* The Wrking Goup on Mgrations of the CECD brings together
officials of the 24 Menber States and is intended to be a forum
for the exchange of views, research and analysis of information
on migratory novenents.

* The Continuous Reporting System on International Mgration
(SOPEM ), or the Mgration Cbservation Goup of the CECD. This is
a network of correspondents who submt each year a national
report on the recent tendencies of mgration novenents and
policies and of the situation of immgrants in their countries.
On the basis of these national reports, an annual report is
I ssued.

* The G 24 brings together all Menber States of the OCECD with the
aim of co-ordinating econom c assistance to Eastern and Centra
Europe. Recently the G 24 has recognised the inportance of the
I ink between econom c aid and nmass m gration.

* The CSCE (Conference on Security and Co-operation in Europe)
whose secretariat is in Prague. Since the organisation of a
special semnar on mgration, including refugees and displaced



persons in Warsaw on 20-23 April 1993, a large nunber of Menber
States have been asking the CSCE to assunme a nore inportant role
in these fields.!i

* The working group on mgration of the Central European
Initiative (previously the Hexagonale) which presently brings
together Austria, Croatia, Hungary, Italy, Poland, the Czech
Republic and Slovakia. This Goup was originally set up during
its first neeting in Budapest on 2 Novenber 1990, and exam nes,
inter alia, the consequences of mgration on their respective
| abour markets. It was first called the "Pentagonal e" because of
the composition of five founding nenbers, nanmely Austria,
Hungary, Italy, the fornmer Czechoslovakia and the forner
Yugosl avia. Wen Poland joined in, it became known as the
Hexagonal e.

* The Nordic Joint Advisory Goup was set up in 1987 to exchange
information on the national and international situation in the
fields of mgration and refugees in view of approaching the
Nordic States' policies and practices. The UNHCR regularly
participates in its neetings as an observer.

* The International Air Transport Association Control Authority
Wrking Goup on Inadmssible Passengers (I1NADPAX) brings
together, two or three tinmes a year, border control and
immgration officials from about 15 Wst European and North
Anerican States. It was set up at the initiative of IATA in
response to the increasing tendency anong States to fine air
carriers for non-adm ssi bl e passengers.

As for intergovernnental organisations, other than the UNHCR
mention should also be nmade of the International Labour Ofice
(ILO which is dealing nore and nore with mgratory novenents to
the West from the countries of the forner Soviet bloc, and the
I nternational Organisation for Mgration (IOM which plays a very
important role in programres of assistance to returning mgrants
and displaced persons. The 1OM is today very active in the
countries of the fornmer Warsaw Pact, as well as in the republics
of the fornmer USSR

Ant oni o CRUZ
May 1993

@ Ant oni o CRUZ, 1993

Al rights reserved. No part of this article my be reproduced, stored in a
retrieval system or transnmitted, in any form or by any nmeans, electronic,
nmechani cal , phot ocopyi ng, recording or otherwi se, w thout the prior perm ssion
of the Copyright owner.



Annexe B

Prerequisites to the inplenentation of the Schengen Suppl ementary Agreenent

1. Crossing of external borders

- Determination of obligatory crossing points at the external borders and the
definition of rules applicable to mnor cross-border traffic as well as
maritime traffic.

- Transformation of infrastructures at airports to distinguish intra-Schengen
flights fromexternal flights (Art. 4).

- Definition of uniformprinciples of checks and providing the necessary neans
for their inplenmentation, especially personnel

- The setting up of periodic nobile control units between the crossing points.

2. Visas

- Definition of a comopn visa policy and the harnonisation of nethods of
processing visa applications at the consul ates of the different Menber States.
- A comon visa stanp.

- Application of Art. 17, notably the ways and neans of consulting the central
authorities and the conditions of issuing visas at the border

3. Control of migratory novenents

- Practical ways and neans of ensuring that foreigners authorised to enter the
territory of a Menmber State fulfill their obligation of reporting to the
authorities there.

- oligations and responsibility of carriers (Art. 26).

- Sanctions against traffickers of clandestine immgrants (Art. 27).

- Transmssion of lists of residence or entry permts which entitle the
hol ders to travel within the Schengen Area without visas (Art. 5-3 and 21).

- Practical conditions of applying rules on residence or entry permts and on
reporting of persons not to be allowed entry (Art. 25).

4. Processing of asylum applications

- Preparation of a workable system enabling the exchange of necessary
i nfornati on between Menber States (Art. 37) and the application of procedures
of readm ssion of asylum seekers.

5. Police co-operation

- Obligation inposed on any establishnment providing accommpdati on to have any
foreigners, including nationals of Schengen or EC States, accurately fill in
declaration forns (Art. 45).

- Setting up of lines of cross-border comunication (Art. 44).

- Setting up of a system of information exchange on the sale of arnms (Art.
91).

6. Custons co-operation
- Setting up of lines of cross-border comrunication (Art. 44).



NOTES:

1. Antonio CRUZ (1990): "An Insight into Schengen, Trevi and other European
Intergovernnental Bodies", Briefing Paper of the Churches' Comittee for
M grants in Europe, Brussels, No. 1.

2. Following the protests of MEPs and the adoption of several resolutions,
notably that of 29 Novenber 1989 (Doc. B-3-583/89), the Irish Mnister of
Justice wote a letter at the end of May 1990 to the President of the European
Parlianment to inform him of the decision taken on 7 May 1990 by the Mnisters
of Foreign Affairs of the 12 to initiate a procedure of contact with the
European Parlianment. This includes a neeting every 6 nonths between the
President-in-office of the ad hoc Goup Immigration and the chairpersons of
the conmittees concerned of the European Parliament.

3. The MEP W TELKAMPER has already questioned the legality of expenses
incurred by the Council's General Secretariat in providing the secretariat for
non- Community bodies. Oficial Journal of the EC, 16.5.88, No. C 127/25 and
Debat es of the European Parliament, 15.6.88, No. 2-366/194

4. There will thus be a "nerger" of the activities of the intergovernnental
bodi es, and consultations and co-ordination of the Menber States' actions in
such areas will take place within the Council.

5. See: Luise DRUKE (1992): "Asylum policies in a European Conmunity without
internal borders", Briefing Paper of the Churches' Committee for Mgrants in
Eur ope, Brussels, No. 10.

6. The real reason may be sinply due to the fact that the wvarious
i ntergovernnmental fora of the 12 do not have a commpbn secretariat. Besides,
al t hough there are informal contacts between, for exanple, the Schengen G oup,
the TREVI Goups, the ad hoc Inmigration Goup, etc., these bodies are
officially separate entities acting independently of each other.

7. See: H MEIJERS & al. (1991): "Schengen - Internationalisation of central
chapters of the law on aliens, refugees, privacy, security and the police",
Kl uwer Law and Taxation Publishers, 228 pp.

REPORT of the Committee on Civil Liberties and Internal Affairs of the
European Parlianent on the application of the Schengen Agreenents. Rapporteur:
M L. VAN QUTRIVE, Doc. A3-0288/92 of 5.10.1992

REPORT of the Committee on Legal Affairs of the European Parlianment on the
free nmovenment of persons and the problens of national security within the
Conmmuni ty. Rapporteur: M K. MELANGRE, Doc. A3-0199/91 of 25.9.1990

8. A Benelux tourist visa is valid for the three Menber States for three
nonths. In some exceptional cases, visas valid only for one Menber State are
i ssued. The reason is that sone persons considered as "undesirable" in one
Menber State are not necessarily classified as such by the others. M ssions
abroad are provided with a Benelux List, which is regularly updated, of
persons to whom no visa may be granted wi thout previous authorisation fromthe
Mermber St at es.

9. In his article "From Schengen to Dublin: The new Frontiers of Refugee Law'
(in Schengen, Internationalisation of ...op. cit.), J.J. BOTEN clains that
the existence of the text of the 1985 Accord "has only been known in select
gat herings" in all Menber States except The Net herl ands.

10. Antonio CRUZ (1990): "Schengen, Trevi, ...", op. cit.

11. This does not, of course, inply that the UNHCR s views have always been
accept ed.

12. The signing of the Supplenentary Agreenent, scheduled for 15 Decenber
1989, was unexpectedly called off one day before by the Bonn Government which
was occupying the presidency. The main and official reason was the existence,



at that tinme, of "two Gernmanies", but all the other Menber States were al so
reluctant to sign for other reasons.

13. M P. MASSON was the Chairman of the Control Conmttee responsible for
examning the inplenentation and operation of the Convention applying the
Schengen Agreenent of 14 June 1985, established in accordance with a
resol uti on adopted by the French Senate on 26 June 1991. His report, in three
vol unes, was adopted by a mmjority of its menbers during its neeting on 10
Decenber 1991.

14. cf. Le Figaro, 14.5.1989

15. The White Paper of the Conm ssion of 14 June 1985 was approved at the
Eur opean Council of Mlan on 28-29 June 1995 wi thout any reserves.

16. Cf. Mgration News Sheet, February & March 1993.

17. These States must still deposit their instrunments of ratification with the
Gover nent of Luxenmbourg. This is, however, a nere formality and none of these
States are in a hurry to do so as long as Gernany has not ratified the
Agr eenent .

18. The Czech Republic, Hungary, Poland and Sl ovaki a.

19. On 7 May 1993, Bonn signed an agreenent with Poland relating to conditions

on taking back rejected asylumseekers and clandestine inmgrants.
Negotiations on a simlar agreement with the Czech Republic is being held up
because the latter still has an open border with Sl ovaki a.

20. Cf. Mgration News Sheet, June 1993

21. It is very likely that the General Election will be called in autumm 1993.
The Chanber of Deputies therefore only has a few nonths to approve the Bill.
If not, and elections take place, the Bill will have to be subnitted again to
the Senate. It so happens that there are tw obstacles delaying the
ratification process: the question on the conpetence of the ECJ, and the
pressure exerci sed on MPs by associations supporting i mrgrants and refugees.

22. See other conditions listed in Annex B

23. The 1link between this body and the Schengen mnisters and State
secretaries is simlar to the relation between the Commttee of Permanent
Represent ati ves (COREPER) and the Council of the EC.

24. See Mgration News Sheet, June 1993

25. The docunment of 26 pages constitutes, in fact, a precedent, being the
first time ever that the Dutch Raad van State issued a negative advice on an
i nternational agreement.

26. In its opinion of 17 July 1992, the Belgian 'Conseil d'Etat' considers
that the "diversified ainms of wvariable inportance” of the particular
conpetences of the Executive Conmittee attributes to it powers which "could
because of their scope and the use of them naturally give rise to certain
fears and bring about certain reserves from the point of view of
constitutional lawif (...) the decisions of this Commttee were not deprived
of any direct effect."

27. Before approving the ratification on the night of 26/27 June 1991, the
right-wing najority in the Senate voted in support of a resolution ainmed at
the creation of a control committee responsible for examining the
i npl enent ati on and operation of the Schengen Convention - see note 13

28. The Constitutional Council ruled on 25 July 1991 that, inter alia, wthout
judicial control, the decisions of the Executive Committee cannot, in order to
respect the Constitution, have direct effect on the territories of the
Contracting States. This Council decided that all of the Executive Conmittee's



decisions will have to be subnmitted for exanmination to the French judicial
bodies within the framework of their respective conpetence.

29. The adoption of these resolutions enabled the Second Chamber to approve on
25 June 1992 the ratification Bill by a very large majority. Only 23 of the
146 MPs present voted agai nst.

30. See the criticisnms of Dutch |awers against this Agreenment with Poland in
M gration News Sheet, Cctober 1991.

31. The Conmission of the EC is to allowed to be present at the Commttee's
neeti ngs.

32. It should be noted that the clause of this Agreenent (Article 6) on its
provi sional application (since 1st April 1991) was (or still is?) against the
Bel gi an constitution. Two conventions, both signed in Vienna, one in 1968 and
the other in 1986, on the Law of Treaties and the conclusion of agreenents
bet ween intergovernmental fora and one or several States or between States,
were only ratified by Belgium on 1st Septenber 1992. It remains to be
determ ned whether the ratification of two conventions which, inter alia,
enables the provisional application of such an agreenent, has rendered
ligitimate, by retroactive effect, a clause which at the monent of signature
was anti-constitutional.

33. Countries in Eastern and Central Europe of the forner Soviet bloc.

34. France has been the nost vocal in demanding very strict entry requirenents
at the external borders. It is reported to have once asked Germany not to
issue an entry visa to any nationals of the former USSR wthout first
obtaining French approval. OnsMng to the very large nunber of persons
concerned, this request cannot, at least for the tinme being, be met. Although
France remains officially commtted to the suppression of internal borders, a
Bill approved by the Council of Mnisters on 19 May 1993 ains at enabling the
police to carry out identity checks within a zone of |less than 30 km between
France and a Schengen State as well as at ports, airports and train and bus
stations with international connexions (see Mgration News Sheet, June 1993).

35. See Magration News Sheet, June 1993, on the angry reactions of sone
Schengen States to this declaration, in particular those of The Netherlands
and Spai n.

36. According to a confidential note by the Belgian delegation to the Rhodes
Group, dated 24 February 1992, the overlapping of conpetence anobng the
di fferent working groups "has led to the creation of m xed groupes or obliges
the groups to devote a part of their work to exchanging information". "For
exanpl e", says the note, "the Goup TREVI 92 devotes a large part of its
agenda to information on the work carried out by other TREVI groups even
though the latters' activities and those of TREVI 92 are transmitted for
approval to the group of high-ranking civil servants (ie. the Rhodes G oup)."

37. Conposed of Heads of States or Governnents of the 12 Menber States. The
decision to set up the European Council was taken during the Paris Summit in
Decenmber 1974 in order to provide heads of States or Governments with an
opportunity to neet three tines a year and when necessary to discuss not only
Eur opean issues, but also inmportant questions of foreign policy.

38. According to the Pal na Docunent, this Convention should have entered into
force in the course of 1992.

39. Spain does not accept that its frontier with Gbraltar be considered as an
internal frontier as long as the Governnents of G braltar and the UK does not
allow, by way of a bi-lateral agreenent, the Spanish authorities to control
G braltar's external borders, including its airport.

40. Following a request by the Sub-Goup "Asylumt of the AH for the opinion
of the legal service of the Council of the EC, the latter concluded that
"Article 15 of the Dublin Convention authorises a data exchange of
fingerprints, but only within the limts of conditions established by the said



Convention". According to the service, "a system which creates a series of
nati onal data banks (...) of all persons who have applied for asylumin one of
the Menber States would have to be established on the basis of a new
convention." Qpinion of 18 March 1993.

41. Cf. Antonio CRUZ (1991): "Carrier Sanctions in Five Comunity States:
Inconpatibilities between International Cvil Aviation and Human Rights
Qoligations", Briefing Paper of the Churches' Committee for Mgrants in
Eur ope, Brussels, No. 4.

42. See Mgration News Sheet, My 1993

43. The resolutions on manifestly unfounded applications for asylum and on
host third countries and the conclusions on countries in which there is
generally no serious risk of persecution have been accepted by Gernmany under
the reservation of a nodification of her fundanental |aw, and by Denmark and
The Net herl ands subject to a Parlianentary scrutiny reservation.

44. Another text on the same issue has been prepared for the mnisterial
neeting in Copenhagen in June 1993, nanely the draft resolution on common
standards for the reception of certain vulnerable groups from the forner
Yugosl avi a.

45. There is another text on the sane issue, drawn up after a neeting of the
AH in Brussels on 24 My 1993, nanmely a draft recomendation concerning
checks on and expul sion of third country nationals residing or working wthout
authorisation. It is to be submtted to the mnisters for approval on 1st June
1993 i n Copenhagen.

46. A proposal to set up a pernanent secretariat of the TREVI Group was on the
agenda of the ministerial meeting of 5-6 Decenber 1990 under the Italian
presi dency. Three suggestions were put forward: Ronme, Brussels and the city of
Luxembourg. No decision was taken and, under the proposed "third pillar" of
the Maastricht treaty, the activities of this Goup as well as those of the
other intergovernmental fora of the 12 will conme under a joint secretariat.

47. For nore details of police co-operation, see: REPORT on "Police Co-
operation" of the Conmittee on Cvil Liberties and Internal Affairs of the
Eur opean Parlianment. Rapport eur: M L. VAN  QUTRI VE, PE  156. 390,
DOC_EMN DT\ 205684, 1992.

48. See REPORT on Europol of the Conmittee on Civil Liberties and |nternal
Affairs of the European Parlianment. Rapporteur: M L. VAN QUTRIVE, PE 200. 599,
DOC_EM DT\ 205180, 1992.

49. J. MJRRAY & J. NIESSEN (1991): "The Council of Europe and Mgration",
Bri efing Paper of the Churches' Conmittee on Mgrants in Europe, Brussels, No.
6

50. Cf. Magration News Sheet, February 1991

51. For a historical and present insight into the CSCE, see: U_GBSON & J.
NI ESSEN (1993): "The CSCE and the Protection of the Rights of Mgrants,

Ref ugees and M norities", Briefing Paper of the Churches' Conmittee for

M grants in Europe, Brussels, No. 11.

i Antonio CRUZ (1990): "An Insight into Schengen, Trevi and other
Eur opean | ntergovernnental Bodies", Briefing Paper of the
Churches' Committee for Mgrants in Europe, Brussels, No. 1

I Fol |l owi ng the protests of MEPs and the adoption of several resolutions,
notably that of 29 Novenber 1989 (Doc. B-3-583/89), the Irish Mnister of
Justice wote a letter at the end of May 1990 to the President of the European
Parlianment to informhimof the decision taken on 7 May 1990 by the Mnisters
of Foreign Affairs of the 12 to initiate a procedure of contact with the

Eur opean Parlianent. This includes a neeting every 6 nonths between the




President-in-office of the ad hoc Goup Inmgration and the chairpersons of
the conmttees concerned of the European Parlianent.

il The MEP W TELKAMPER has al ready questioned the legality of expenses
incurred by the Council's General Secretariat in providing the secretariat for
non- Community bodies. Oficial Journal of the EC, 16.5.88, No. C 127/25 and
Debat es of the European Parlianment, 15.6.88, No. 2-366/194

IV There will thus be a "merger" of the activities of the intergovernnental
bodi es, and consultations and co-ordination of the Menber States' actions in
such areas will take place within the Council

vV See: Luise DRUKE (1992): "Asylumpolicies in a European
Community without internal borders", Briefing Paper of the
Churches' Commttee for Mgrants in Europe, Brussels, No. 10.

Vi The real reason may be sinply due to the fact that the various

i ntergovernnental fora of the 12 do not have a commpn secretariat. Besides,

al t hough there are informal contacts between, for exanple, the Schengen G oup
the TREVI Groups, the ad hoc Inmgration Group, etc., these bodies are
officially separate entities acting independently of each other

vii see: H. MEIJERS & al. (1991): "Schengen - Internationalisation
of central chapters of the |law on aliens, refugees, privacy,
security and the police", Kluwer Law and Taxation Publishers, 228

PP.

REPORT of the Committee on Civil Liberties and Internal Affairs
of the European Parlianent on the application of the Schengen
Agreenents. Rapporteur: M L. VAN OUTRI VE, Doc. A3-0288/92 of
5.10. 1992

REPORT of the Committee on Legal Affairs of the European
Parlianment on the free novenent of persons and the probl ens of
nati onal security within the Community. Rapporteur: M K
MELANGRE, Doc. A3-0199/91 of 25.9.1990

Vil A Benel ux tourist visais valid for the three Menber States for three
nonths. In sone exceptional cases, visas valid only for one Menber State are

i ssued. The reason is that some persons considered as "undesirable" in one
Menber State are not necessarily classified as such by the others. M ssions
abroad are provided with a Benelux List, which is regularly updated, of
persons to whomno visa nmay be granted wi thout previous authorisation fromthe
Menber St ates.

X I'n his article "From Schengen to Dublin: The new Frontiers of Refugee Law'
(in Schengen, Internationalisation of ...op. cit.), J.J. BO.TEN
clains that the existence of the text of the 1985 Accord "has
only been known in select gatherings" in all Menber States except
The Net her | ands.

X Antoni o CRUZ (1990): "Schengen, Trevi, ...", op. Cit.

Xi This does not, of course, inmply that the UNHCR s vi ews have al ways been
accept ed.

Xl The signing of the Suppl enentary Agreenent, scheduled for 15 Decenber 1989,
was unexpectedly called off one day before by the Bonn Government which was
occupyi ng the presidency. The main and official reason was the existence, at
that time, of "two Gernmanies", but all the other Member States were al so
reluctant to sign for other reasons.

Xt M P, MASSON was the Chairman of the Control Committee responsible for
exam ning the inplenmentation and operati on of the Convention applying the
Schengen Agreenent of 14 June 1985, established in accordance with a
resol uti on adopted by the French Senate on 26 June 1991. His report, in three
vol ues, was adopted by a najority of its nenbers during its nmeeting on 10
Decenmber 1991.

Xiv cf  Le Figaro, 14.5.1989




XV The White Paper of the Conm ssion of 14 June 1985 was approved at the
Eur opean Council of M lan on 28-29 June 1995 w t hout any reserves.

xvi cf, Mgration News Sheet, February & March 1993.

XVl These States must still deposit their instrunents of ratification with the
Government of Luxenmbourg. This is, however, a nere formality and none of these
States are in a hurry to do so as long as Germany has not ratified the

Agr eenment .

xviii The Czech Republic, Hungary, Poland and Sl ovaki a.

XIX On 7 May 1993, Bonn signed an agreenent with Poland relating to conditions
on taking back rejected asyl um seekers and cl andestine i mgrants.
Negotiations on a simlar agreenent with the Czech Republic is being held up
because the latter still has an open border w th Sl ovaki a.

XX ¢f. Mgration News Sheet, June 1993

XX |t is very likely that the General Election will be called in autum 1993
The Chanber of Deputies therefore only has a few nonths to approve the Bill

If not, and elections take place, the Bill will have to be submitted again to
the Senate. It so happens that there are two obstacles delaying the
ratification process: the question on the conpetence of the ECJ, and the
pressure exerci sed on MPs by associ ati ons supporting i mrgrants and refugees.

Xxil See ot her conditions listed in Annex B

Xxiii The |ink between this body and the Schengen ministers and State
secretaries is simlar to the relation between the Cormittee of Permnent
Represent ati ves (COREPER) and the Council of the EC.

XXiv g5ee M grati on News Sheet, June 1993

XXV The docunent of 26 pages constitutes, in fact, a precedent, being the
first time ever that the Dutch Raad van Staten issued a negative advice on an
i nternational agreenent.

XXVI |n its opinion of 17 July 1992, the Belgian 'Conseil d' Etat' considers
that the "diversified ains of variable inportance” of the particular
conpetences of the Executive Committee attributes to it powers which "could,
because of their scope and the use of them naturally give rise to certain
fears and bring about certain reserves fromthe point of view of
constitutional lawif (...) the decisions of this Comrittee were not deprived
of any direct effect."

XXVIl Bef ore approving the ratification on the night of 26/27 June 1991, the
right-wing mgjority in the Senate voted in support of a resolution ained at
the creation of a control committee responsible for exam ning the

i npl enent ati on and operation of the Schengen Convention - see note 13

XXVl The Constitutional Council ruled on 25 July 1991 that, inter alia,

wi t hout judicial control, the decisions of the Executive Committee cannot, in
order to respect the Constitution, have direct effect on the territories of
the Contracting States. This Council decided that all of the Executive
Conmittee's decisions will have to be subnitted for exam nation to the French
judicial bodies within the framework of their respective conpetence.

XXiX The adoption of these resolutions enabled the Second Chanber to approve on
25 June 1992 the ratification Bill by a very large najority. Only 23 of the
146 MPs present voted agai nst.

XXX See the criticisnms of Dutch lawers against this Agreenment with Poland in
M gration News Sheet, October 1991.

Xxxi The Conmi ssion of the ECis to allowed to be present at the Commttee's
neetings.

XXXl 1t should be noted that the clause of this Agreement (Article 6) on its
provi sional application (since 1st April 1991) was (or still is?) against the
Bel gi an constitution. Two conventions, both signed in Vienna, one in 1968 and
the other in 1986, on the Law of Treaties and the conclusion of agreenents
bet ween i ntergovernmental fora and one or several States or between States,
were only ratified by Bel giumon 1st Septenber 1992. It remains to be

determ ned whether the ratification of two conventions which, inter alia,
enabl es the provisional application of such an agreenent, has rendered




ligitimate, by retroactive effect, a clause which at the noment of signature
was anti-constitutional

Xxxiii Countries in Eastern and Central Europe of the former Soviet bl oc.

XXXIV France has been the npbst vocal in demanding very strict entry
requirenents at the external borders. It is reported to have once asked
Germany not to issue an entry visa to any nationals of the fornmer USSR w t hout
first obtaining French approval. Oning to the very | arge nunber of persons
concerned, this request cannot, at |least for the tine being, be net. Al though
France remains officially conmtted to the suppression of internal borders, a
Bill approved by the Council of Mnisters on 19 May 1993 ainms at enabling the
police to carry out identity checks within a zone of |ess than 30 km between
France and a Schengen State as well as at ports, airports and train and bus
stations with international connexions (see Mgration News Sheet, June

1993) .

XXXV see M gration News Sheet, June 1993, on the angry reactions of
some Schengen States to this declaration, in particular those of
The Net herl ands and Spai n.

XXXVl According to a confidential note by the Bel gian del egation to the Rhodes
Group, dated 24 February 1992, the overl apping of conpetence anong the

di fferent working groups "has led to the creation of mxed groupes or obliges
the groups to devote a part of their work to exchanging information". "For
exanpl e", says the note, "the Goup TREVI 92 devotes a large part of its
agenda to information on the work carried out by other TREVI groups even
though the latters' activities and those of TREVI 92 are transnmitted for
approval to the group of high-ranking civil servants (ie. the Rhodes G oup)."

XXXVIl Conposed of Heads of States or Governments of the 12 Menber States. The
decision to set up the European Council was taken during the Paris Sunmt in
Decenmber 1974 in order to provide heads of States or Governments with an
opportunity to neet three tines a year and when necessary to discuss not only
Eur opean issues, but also inportant questions of foreign policy.

Xxxvili According to the Pal ma Docunent, this Convention shoul d have entered
into force in the course of 1992.

XXXIX Spai n does not accept that its frontier with G braltar be considered as
an internal frontier as long as the Governments of G braltar and the UK does
not allow, by way of a bi-lateral agreenent, the Spanish authorities to
control Gbraltar's external borders, including its airport.

xl Fol I owi ng a request by the Sub-Goup "Asylunm of the AH for the opinion of
the | egal service of the Council of the EC, the latter concluded that "Article
15 of the Dublin Convention authorises a data exchange of fingerprints, but
only within the limts of conditions established by the said Convention".
According to the service, "a systemwhich creates a series of national data
banks (...) of all persons who have applied for asylumin one of the Menber
States woul d have to be established on the basis of a new convention." Opinion
of 18 March 1993.

xli of, Antonio CRUZ (1991): "Carrier Sanctions in Five Comunity
States: Inconpatibilities between International G vil Aviation
and Human Rights Cbligations", Briefing Paper of the Churches’

Commttee for Mgrants in Europe, Brussels, No. 4.

xlii see M gration News Sheet, May 1993

xliii The resol utions on mani festly unfounded applications for asylum and on
host third countries and the conclusions on countries in which there is
generally no serious risk of persecution have been accepted by Germany under
the reservation of a nodification of her fundanental |aw, and by Denmark and
The Net herlands subject to a Parlianentary scrutiny reservation

xliv. Anot her text on the sane issue has been prepared for the

m ni sterial nmeeting in Copenhagen in June 1993, nanely the draft
resol uti on on conmon standards for the reception of certain

vul nerabl e groups fromthe fornmer Yugoslavi a.




xlv.There is another text on the sanme issue, drawn up after a
neeting of the AHI in Brussels on 24 May 1993, nanely a draft
recomrendati on concerni ng checks on and expul sion of third
country nationals residing or working w thout authorisation. It
is to be submtted to the mnisters for approval on 1st June 1993
i n Copenhagen.

xlvi A proposal to set up a permanent secretariat of the TREVI Group was on the
agenda of the mnisterial neeting of 5-6 Decenber 1990 under the Italian

presi dency. Three suggestions were put forward: Ronme, Brussels and the city of
Luxembourg. No deci sion was taken and, under the proposed "third pillar" of
the Maastricht treaty, the activities of this Goup as well as those of the

ot her intergovernmental fora of the 12 will come under a joint secretariat.

xlvii For nore details of police co-operation, see: REPORT on "Police Co-
operation” of the Commttee on Cvil Liberties and Internal
Affairs of the European Parlianent. Rapporteur: M L. VAN

QUTRI VE, PE 156. 390, DOC EMN DT\ 205684, 1992.

xlviii. See REPORT on Europol of the Committee on Civil Liberties and
Internal Affairs of the European Parlianent. Rapporteur: M L
VAN QUTRI VE, PE 200.599, DOC EN DT\ 205180, 1992.

xlix J, MJRRAY & J. NI ESSEN (1991): "The Council of Europe and

M gration", Briefing Paper of the Churches' Conmittee on Mgrants
in Europe, Brussels, No. 6

lcf. Mgration News Sheet, February 1991

li For a historical and present insight into the CSCE, see: U. G BSON & J.

NI ESSEN (1993): "The CSCE and the Protection of the Ri ghts of

M grants, Refugees and Mnorities", Briefing Paper of the
Churches' Committee for Mgrants in Europe, Brussels, No. 11
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